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SCOPE 


The terpo eof cur times preclaims that the end justifies the means. 
Fertunately, hewever, the Nilitary Officer Lawyer marches te the seund 
ef a different drum. The American Lar Asacciatien Canens ef Fthies 
and the American Cellege ef Trial Lawyer's Cede cf Trial Cenduct, as 
endersed by the services anc the Court ef Military Appeals serve as 
guidepesta te ethical cendcuct. 

The present expansion of the United States Marine Cerpa and the 
ether branches ef the Armed Ferces has brevght many dedicated, highly- 
metivated, younger atierneys to practice as ce.nsel befera cerrte- 
martial. Despite the many fine articles that hive treated with indi-~ 
vidval facta ef the ethics of advecates befere ceurta-martial, there 
is net new availabie fer the consideration ef present and inceming 
eilitery atterneys, an everall discussion of the several, seemingly 
cenflicting, respensibilities claiming their leyalty. 

It is then the puryese ef this thesis te censider the arrplicatien 
ef the Canems ef Ethics and the Cede ef Trial Cenmduet te the mili- 
tary and te aralyze anc cempare their previsiens with those ef the 
Manual fer Ceurts-artial. It is alse the intent ef this paper te 
previde a reference guide te the established precedents in the arce 
ineluding a treatzert ef disciplinary sanetiens and te cenaider the 
recenciliatien ef the varied respensibilities claiming the military 
atternay's loyalty. 
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CHAPTER I. 
INTRODUCTION 
"The battle is the payoff"-Ralph Ingersoll 
"..eand our battles still are won by jus- 
tice...." -William Moody, An Ode in Time 
of Hesitation 

A court-martial is a battle----combat in the military ala Tac-= 
tics are the means by which one seeks to defeat an adversary once the battle 
is joined, be it small unit tactics in the sodden, steamy jungles of South 
Vietnam or trial tactics before that long green table in the battle scarred 
halls of military justice. 

All too often however, the objectives gained by battle are proclaimed 
to justify the means employed - whether fair or foul. Despite the no holds 
barred protestations of those who would thus espouse this Machiavellian concept 
of subordinating morals to expediency, the ends do not justify the means. It 
is not unimportant what a trial lawyer does so long as he wins his case. Sure- 
ly, for the prosecution, the ultimate aim is justice rendered and not convic- 
tion at any cost. Similarly for the defense counsel, partisan advocate though 
he may be, acquittal by any means should not be his goal. As we have rules of 
land warfare to govern combat in the field so must we have and observe ground 
rules of forensic engagement... The trial attorney must face and resolve the 
apparent dilemma between the tactics needed to ensure victory and the related 
need for justice every day of his professional career in the ee 


Every attorney's trial tactics differ in many respects with reference 


to those of other lawyers as does his sense of justice. But, the field of honor 





1. See Latimer, A Com ive Analysis of Federal and Military Criminal 
Practice, 15 Temp. L.Q. 1,15 (1955). 

2. See Lyne, Trial Tactics and Justice, in American Law Student Association, 
Lawyer's Problems of Conscience 48-49 (1953) . 








on which advocates join battle as champions of their clients is circumscribed 
by well delineated sidelines beyond which the combatants may not pass. The 
goal is secured by effectively using the entire available latitude of the field 
while staying in bounds. 

The ground rules which govern the advocate's permissible latitude of 
trial tactics constitute a practical, down to earth, bread and butter subject. 
Rehearings of reversed court-martials cost time and money as well as profession- 
al embarrassment, 

The most recent, most interesting and undoubtedly one of the future 
leading cases on the conduct of counsel was rendered during 1966 by the Court 
of Military Appeals in United States v, ewe That case contains and condemns 
a virtual catalog of unethical practices of both trial and defense counsel in- 
cluding: 

1. Both counsel testifying without withdrawing from the case in 

contravention of Canon 19. 

Pap Counsel referring to defendant's attempted negotiation of a pre- 
trial agreement. 

3. Trial counsel mentioning misconduct of the accused not charged. 

4. Acrimonious exchanges between counsel in an effort to blacken each 
other's reputation coupled with epithets such as "'two bit piece 
of cat-meat' who 'came out here with a crawling Army negotiation 
deal’..." and "damn liar", 

5. Defense counsel and trial counsel becoming more concerned with 
hammering at each other than in giving the accused a fair trial. 


The accused in a classic understatement made the subsequent observatien 


3. 16 U.S.C.M.A. 145, 36 C.M.R. 301 (1966), 





that counsel in their zeal to attack each other somehow over-looked him. 

The Court of Military Appeals severely critized both counsel who 
were senior attorneys and held that their activities, coupled with the failure 
of the law officer to control them, denied the accused a fair trial and re- 
versed the conviction but gave authority to order a rehearing. 

To fulfill his mission and adequately represent his client, every 
advocate's sights must be focused on the source and content of the ethical 
considerations which govern his trial tactics. 

A. THE LAWYER'S PROFESSIONAL ETHICS 


1. PURPOSES OF PROFESSIONAL ETHICS 





Ethics form a small portion of the complex system of discipline which 
civilized society has imposed upon itself through laws, customs, moral standards 
and even social etiquette - rules of many kinds, enforced in many ways. A code 
of professional ethics constitutes a profession's voluntary assumption of self 
discipline supplementing but not supplanting the rules of conduct observed 
by the general public. Such a code of ethics is a practical working tool as 
necessary to the professional practitioner as his theoretical principles and 
technical es. 

A profession is characterized by highly complex activities which 
necessitate an extensive training period for its: practitieners: te:acquire the 
needed skill and knowledge to enable them to render specialized service toa 
client. The complexity of the specialized service makes it impossible for the 
client to judge adequately the caliber of the services rendered in many instances 
until it is too late to take corrective action. In view of the general pub- 


lic's inability to judge the quality of these services and since the profes- 





4. Carey & Doherty, Ethical Standards of the Accounting Profession 3~4 (1966). 








Sional practice provides the means of livdihood for the practitioner, a poten- 
tially deep conflict of interest exists. In effect, the adoption and self reg= 
ulation of a code of ethics is the profession's way of informing its members 

of the standards of conduct required from them and notifying the public that 
the profession will protect the public's interest. 

Professional legal ethics are basic principles of right action for 
attorneys at law. Such ethics do not involve solely moral questions but also 
include behavior designed for practical as well as idealistic purposes. "Ideals 
are standards conceived as perfect but not yet attained and perhaps even unat-— 
tainable. Ideals are goals but they are not enforceable by rules." 

A code of professional ethics may be designed in part to encourage 
ideal behavior, but basically such a code is intended to be enforceable. It 
must set requirements at a higher level than the rules of conduct observed by 
the general public but yet to be a practical working tool, its requirements 
must be ata a oe than the ideal.. To utilize a concept established by 
Carey and Doherty, professional legal ethics may be regarded as a mixture of 
moral and practical concepts, with a sprinkling of exhortation to ideal conduct 
designed to evoke right action on the part of the members of the legal profes- 


sion - all reduced to rules which are intended to be enforceable, to some ex- 
7 
tent at least, by disciplinary action. 


2. ORIGIN OF THE CANONS OF PROFESSIONAL ETHICS 


Where do the ethical rules for attorneys originate? Throughout the 





wid. ait 6, 

6. Ibid. 

7. See Sutton, Re-evaluation of the Ganons of Professional Ethics: A_Revis~ 
er's parecint, 33 Tenn. L.Rev. 132,136 (1966) criticizing the American Bar 
Association (hereinafter cited as ABA) Canons of Professional Ethics for their 


mixture of the hora tory and the prohibitory - setting forth highest profes- 
sional aspirations in some parts and only minimum standards in others. 








civilian community in the United States they have come from the American Bar 
Association, state societies of attorneys and from those state jurisdictions 
where such rules have been promulgated under authority of law. While not iden- 
tical, the rules of these various organizations are similar. The basic princi- 
ples are the same although the form, arrangement and extent of coverage may 
differ. The ethical principles of the American Bar Association, denominated 
the Canons of ape gg ae Ethics, govern the professional conduct of the larg- 
est number of attorneys and these Canons are the most widely known outside 
the profession. They have been adopted in whole or in part by many of the state 
bar iations.” 

There are six sources of authority that define the Military Officer 
Lawyer's ethical obligations: (1) the Uniform Code of Military Justice (herein- 
after cited as UCMJ or the Code); (2) the Manual for Courts-Martial, United 
States, 1951 (hereinafter cited as MCM, 1951, or the Manual; (3) appellate 
opinions of the United States Court of Military Appeals (hereinafter cited as 
the Court of Military Appeals) and the case decisions of the Boards of Review 
of the respective service Judge Advocates General; (4) the Canons of Profession- 
al Ethics of the American Bar Association; (5) the Code of Trial Conduct of the 
American College of Trial Lawyers and (6) the usages, customs and practice of 
the court-martial bar. 
3. EVOLUTION OF THE CANONS OF PROFESSIONAL ETHICS 

The first ascertainable code of professional ethics in the United 
States was that formulated and adopted by the Alabama State Bar pt nae 


10 
in 1887. Many of the states thereafter adopted similiar codes. In 1905, 


8. The ABA has 123,000 members. 12 American Bar News, No.1l,p.10 (1967). 


9. Drinker, Legal Ethics 25 (1953). 
10. Drinker, Legal Ethics 23 (1953). As noted therein, the Alabama Code 


of Ethics was based largely on Judge Sharswood's Professional ithics, reprinted 
as 32 A.B.A. Rep. (1907) and Hoffman's Fifty Resolutions, reproduced in Drink- 


er's text at 338. 
11. Drinker, Legal Ethics 23-24 (1953). 


9 





the president of the american Lar ssseciation arreinten a committer cf distin 
guished attorneys to repert on the acvisability and practicaollity of the ader- 
tien cf a Code of ithics by the American car Asseciation. After that coprittee 
reperted that the adepticr ef euch a Code was beth acvisable and practicadle, 
4t was instructed to prepare a draft thereef. The Cowrit‘ee's craft was pre- 
gernted te the 1906 weeting of the Americar Bar Asseciation in Seattie, vashinc- 


tom, and the thirty—two recesmerded Canena of frofessicoral Pthics of the jmer- 


‘ 12 


 #ean Bar Asseciaticn (hereinafter cited ag Carens) were adepted om 27 August. 
Im 1922 Canens 33 to 45 were adepted andi Canemm 46 and 47 were adepted in 1923 
ané 1937 roepec vensia.* 
Altheugh individwal Canems have beer arerdad threugheut tne years, 
| ‘ they have rerained essentially in their crigiral fcrm. It has beer recognised 


fer some time that the Canons as a whcle needed te be brought wp te date in 

















the light of the vast changes in the practice of law and in the public res; oz- 
@ibilities of lawyers since the begin:ing ef the 20th b piwtey.. kovetiatine 
4m 1964, the icuae of Delegates of the American Bar leseciaticn created a 
Special Committee on Ivaluation of Ethical Standards to study the adequacy ard 
effectiveness of the a in February 1965, the Special Cersittee which 
was compesed cf twelve lawyers, judges, and lew professora, offi wale report- 
ed that the existing Cancns were in need ef substantial “TA, The Amer 


dean Par Foundation then created a research prejeet to werk in ecllabcration 


with and in suppert ef the Special Committee te prepare projosed changes te 


12. ig.at 24; Robbins, A Treatise in American Advecacy 247 (1913). 
13. Drinker, Legs1 Mhies 25-26 (1953). 
lhe Fewell, if resi ceria rege, 50 A Me A sale 1005 (31964). 
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the Ganons. Tentatively the recommendations of the “precial Corpmittee ( pope 
viarly knewn as the bright Comudttee) are seheduled fer releas: in the fall 

ef 1967. Overall plans call fcr — ef a final draft to the Neuse of 
Delegates at its midyear meeting in 196€. it is met the intent of the Cen- 
mittee however, tc rewrite Ge nove the ethical sturcards ef the legal proefessicn. 
The bread principles cf mest cf the Canons have preved to be remarkably scund 


45 
and erduring. Fewever, ethical cencerts ars net fized, final or precise. 










They reflect the serse cf responsibility anc —_o¢aen of the legal professiocr 

Seh it hae developed up to a giver. peint in m— ard revision at this point 
in histery is deemed most timely. 
The Amorican Bar Asscciatien promulgated its Canons of Frefesaicnal 
Ethies fer the legal profession as a whele. The American College ef Trial 
Lawyers, because cf its particular cenecern fer the istreovement ef litigation 
proceedings arc the trial cenduct of ceunsel adezted iin Cede of Trial Conduct 
(hereafter cited as the Trial Cede) ir August 1956 in lallas, in The Trial 
Cede dees ret supplant the imerican Uar Asseciation Carnens but rather eupplesents 
| and stresses certain portions ef the Canens. ihe Trial Cede was redraftecd in 
1963 and has been cited as authority and with approval by several aypeliate 
—. 

The preauble te the Trial Code specifically provides that it expresses 

enly minimus (rot ideal) standards and sheuld be consirved liberally in faver 
of ite fundamental purpese te improve the trial cenduct of advocates. | 





a7. {bie. 
18, 12 Americar. ~~ OWS, heelyre 12(3967); 11 smerican Bar NewS, hG.9,Fes( 19Gb). 
196 Powell, ih ' Si COT t ka ce, 50 AeTebhed. 1005 (1964). 
20. See Carey 4 | aenbrs ce Standards ef the scccunting Frefeseien 7(1966). 
21. American College of Trial Lewyers, Cede ef Trial Cerduet 1 (1963). 
Rewever, it should be noted that the original ADA Canena were drafted in an ere 
wher. the lawyer's primary function was in dealing with sot cr petertial litigation 
ao and are oie hy oriented toward adversary preceedings. Thee, 
} cal Stanc the sdvecate, >) Texas 1. Rev. 575,579(1961). 
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Sinee the American anc State Uar assceiatiens and the arericar Ocl- 
lege ef Trial Lawyers are net legislative tribunals, their Cancns ard Trial 


Goede de net have the force ef law excerpt in states where the) heve beer adopted 
a2 


by statute er by rules ef the state's highest court. The Federal ceuris have 


ne established ccde cf ethical cencuct, but the Federal lules of Ireeedure, 
aL, 


_ beth civil ard criminal, provide individual standards of ethical cenduci. 


~The Canens and Trial Cede hewever, are regarded by the courts as whelesexe 
25 

Standards of prefessicnal comduct and an attorney may be disciplined by a 

26 










uvt, fer rnct coserving them 

Admittedly, the Canone aro inadecuate te previde specific answers 

P many cases that arise in daily practice. This 1s where the epiniens ef 
the American Bar isacciatia Committee on frefensional Ethics and, cf ceurse, 


the epinicne cf the ethics coaaittees cf the various state and lecal bar asse- 





siatiens assist the practicing atterney and the ceurts in construing anc inter+ 
the Canens. 

| The Standing Committee en Prefeasiconal Athies ef the American Har 
ciatien was fermed in 1914, to communicate te that association information 
rning the activity ef state and leeal bar asecciations in resrect. te the 
ef the legal professicn. In 1919, the Comdttee's narwe was changed te 

3@ Committee cn Frofessional Ethics and Grievances and by subsequent arend- 

38 to the bylaws ef the Asseciation wes authorized te express ita cpinions 








23. In the kabter of Cohen, 261 Nase. “Bly 159 WeEe 495 (1928). 
Zhe Thede, Ly his >{marnCcar bof $f PVCCa 3x Texas ie heve py 577( 1961) 
25. Herman v. Tohesen, 108 fs aang 3 .D.641952) « See American Cellege 

> Trial : te Cede ef Trial Cenduct (196). 





26, See Drimer, Legal Tthien 26=27 (1952) and cases cited therein. 
27. See Informal Cpinien Ke.654,ABA, Irformal Upiniens cf the Gemittee 
wm Prefesaienal Ethics (unpaginated 1966), 
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ecneerning proper yrcefessional conduct when cenmilted by members ef the bar er 
by any officer cr committee of a state cr losal bar asscelati The attcrney 


requesting an cpinicn need net be one cf the more then 123,000 sesbers of the 
aes 
American ar Association. 


The American Dar Asacclation Caonittee's first formal opinier was 
25 | 
published cr 15 January 1924. Since that time it has published seme 316 fcr- 


mal opinions invelving interpretation cf the Canons which it believes to be of 
bread gereral interest. In adcition it has rendered more thar 12060 infcrval 


, epiniens, in response te cuestions that arise leas frequently “ thea years 
$6 
with ever 100 infermal opinions being currently iseved each year urder the 


Mame cf the Committee cf Frefesaicnal Sthics sinee, in 1958, the Coumitiesa on 
a 


Professional Grievarices was sylit off as a separate independent committee. 


Permal opiniens are published in the Aarericarn Bar Asscciation Joirnal when 
32 
issued as are selected informal opinions. Several of the informal opinicra 
Be, 
. have concerned practice befere military courtsemartial. 


| Altheugh these American Yar Asscciation ard state ethical opinicus 
_ are net birding om military advocates and tribunals, they de, cf course censti~ 
. 34, 
tute perstasive authority and have beer cited as such by a board cf review. 


Critics there are whe state that sinee the Canens ard Trial Cede have 





26. Drirker, Legal Ethics 31 (1953). 









i: Acheter AL Kh yo £2 va bts 3 ars OG} 3 refes ) thd Bm i 
dete te Se, * 4 4000 Ae ch he ASS OC. View €) int » 32 Temne io, 1 BL 1st 1966, 
31. ABA, Supe lement te the 1957 a " Opdndens of the Committee on 
Frefeseional Ethics and Grievances i114 (1964). 
| 32. Three coanpiled velumes cf ~~ ethical epiniens have been publishes 
Dy the ABA Committee or Frefessicrnal Ethics: a 1957 beund velume, a 1964 paper 
auypplement thereto and a 1966 seft cover unraginated velume of infermal decisions. 
33. Informal Leeisions kes.C-498 and 567, AJA, Infermal Oriniens cf the 
Cemmittee er Professional Ethics (urpaginatea 196€). See alse Informal Jpinien 
He.é79 in the same volure relating to the prerriety ef writing a ciliiary con- 
Manding officer te state claizs against a serviceman. 
34. ACM S~17411, Seale, 270.0.1..951, 954 (1958). 
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39 


ne built in sanctions, they are unrealistic and ceserve te be ignored, but 
they recken witheut the streng restraining force activated by the acute persen- 
al embarrassment inkerent in disciplinary preceedirngs tegether with the attend. 


ant impairwent ef prefessional reputation and possibility of disbarment. 


he ey 





oF TEs Gan 








The Canens of Ethica and the Trial Cede are directly arjlicable as 
rules of prefegsional conduct te military adveeates practicing befere courta- 
martial under the Uniferm Cede of bilitary — This ig net a new inne 
vation tec the services brought abcut by the adeptien of the Cede in 1950. 
Under the precode practice, the 1937 edition of haval Courts ard Beards had 





qucted excerpts free the Canene for the irfermation ard guidance ef courts 
37 

tartial persernne]. The Trial Cede, cf ecurse, was net in existence prier te 

the Cede. 





ae The Maruals 


Paragraph 42 ef the Marval provides gererally fer the cenduct ef 
eounsel. Although the Carons are not cited directly in theMarual, apyrepriate 
pertions therecf are included and paraphrased, score of which hac previcusly 
anc Boards befcre the enactoert ef Lhe Cede. 


38 
The paragraph sets up ethical standards fer a military bar. Additienal ethical 


beer set ont in 





standards are prescribed in paragraphs 6a, 44g&h, 46b, 48b,c,&f, 72b and 151bR) 







ak x v isa: AMP 3237 33 Terni hese, EECA" 

3 See Feld, a fiarwal of Ceurtsdiartial Practice ard Appeal 162(1957) 
as to the applicability ef the canons. 

37. Naval Cevrts and Beards, 1937,$260 cucting excer;ts frem Canens 3,5, 
6,£,9,15,16, 17, 1é pee, 37 and Lhe 

38. Legal and Legislative Basis, barual fer Coerte-Nartial 27(1951). 


LO 






2" 
> enna “5 ‘~ » @ ~ » 4 =) hum, 








— eo * «= ss =-_ ‘« ~~ = -és « = & j asian is << eeev as 





= 


eee ee ee ae &—— —<_) a bed be soovteo bh 
ee eed 6¢(1 6 ee ee eT — we | 

— ‘ - 
Comet ohts he et 


—_ 





eer Ceyt Chir ee tee foe ow Ge eer Seem ee 
oe em we OL em limes Tit hLie Oe eae reid a waht 

ak ee ee le ee ee er) Lee ot 
ot raed ea ee a Oe ee VN 2) tee! em orty a 
ees De eal hs ape wD OO NEE EP ~* OR, 
o) On ees 2 ey SO Pe ie 


8 














ee nk — 
et ee Ce 
aalm &! OMe > wn eye es) Oe 





of the Keanual. The aprendix to thie paper eenteins 2 cemparetive table she 
4ng the interrelation between the Caroma ard the previsicns of the banval. 
Although the Manual provisions co net inccryjcrate ali ef the Canons, the rec~ 
tlations cf the Judge Advecates General deo sc, obviating the necessity te cone 
gider the effect cf a viclation by courseli cf a Canon net ireerperated into 
the hanual. 

b. Army Regulation No.27-11(5 Marek 1965): 


Faragrarph 2 ef this regulation inclides ag greunca fer suspension 

















of counsel the flagrant or continved viclatien cf any specific rulee cf cen- 
prescribed for counsel in (1) paragraphs 42,44,46 er 48 ef the hanual, 


or (2) the Canes ef Frofessicnal Ethics aderted by the imerican Bar Assecia- 





‘tien , or (3) the Code of Trial Conduct adepted by the American College of 





Trial Lawyers. Thus, in effect, the regulation aderts by reference beth the 
Canens and the [rial Code as standards of prefessienal cenduct fer advecates 
) courts-martial. 

G. Manual of the Judge Advecate General ef the Navy (JAG banual): 

Sectien 0135b ef the JAG hanual prevides that the Canens of irefes~ 
Ethics of the American Bar Association are censidered te be ganerally 
applicable as rules ef prefessicnal cencuct fer persons acting as counsel be-~ 
pre naval ceurte-sartial. Adcitiemlly the JAG hanwal cites paragraphs 42,44, 
4, and 46 cf the Manual and quetes pertions ef the Canens fer eee” 

It sheuld be noted that all ef the Canens are made ar; licable by the havy and 

| the mere fact that Canens 6 (Cenflicting Interesta), & (advising en berite cf 
Client's Case), 22 (Caner and Pairness) ard 44 (withdrawal frem empleyre:t us 
y ef Counsel), were specifically queted in Nawal Covris and Rearés but 
ot in the JAG bunueal dees net detract frem their arylicabliity to presert 








39. JAG Karusl, 0135b cucting pertions cf Canons 5, 5,7,9,15,16,27, 18,21, 
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Gay ceunsel. 
c&. Coast Guard Supplement te Cb. 1951: 
Sectier, Ol2te ef this maylemert provides that ceursel in a cevrte 
martial case, whether lawyers cr not, are te be guided by the Canons ef Trefes- 
sienal [Ethics of the American dar ebb 
altheugh neither the JAG Fanual ner the Ceast Guard Supplement refers 
te the Trial Cede, it should be noted that their previsiens relative to rrefes- 
_* conduct and legal ethics were published prier te the Trial Cede's rub- 
dieation. The inecrperation ef the Trial Cede in the Army Regulatien, which 
:" more recent than these of its sister services, indicates that the rrevisiens 
‘ ef the Trial Cede censtitute a stardards to svide and measure the ecncuct of 
 @eunsel which the other services will urdeubtedly ineerperate in any future 
 pegulations en the subject. 
Be VALIVITY OF THE AFFLICATICN OF TEE SAwoeS Ald 


Given the fact that the larwal and regulations ef the varieus ser 





vices have incerporated the Ganens and Trisl Cede, it remains te be demenstratec, 





that autherity fer their auction existed. 
The Censtitution of the United States emrewern the Congress te mabe 
41 


Tules fer the coverrment and regulatien of the land ard naval ferees,. furst- 





ant te that autherity Cengress enacted the Uniferm Cede cf iilitary custice 
wm 5 May 1950, effective 31 May 1951, ae a cede of criminal law and precedure 
applicable te ali ef the armed ferees ef the United States. article 3¢ cf 
the Code prevides that the preecedure in cases befcre courte-martial may ve 
reseribed by the President ef the United States by regulatiens which shall, 
go far as he deems practical, apply the principles ef law generally recegrized 








4O. CGOM 521258, Vogt, 200.).h. 746, 748( 1961). 
itn Tate Const. Art Lug? &, clause de 
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in the trial ef criminal cases in the United States district ceurts provided 
they are net contrary te er incensistent with the Cede. Similar autherity 
hac been civer. te the fresidert uncer the ;recece irticles of var te make 
euch rules anc regulations with respect te the army and it is upen that previ- 
gion that the current autherity with respect to all ef the armed forces is 

‘ “ey Article 36 has been held to be « valid delegation by Congress te the 


43 
President ef the pewer to issue regulations severnirg court-martial procecure. 


















The rresider.t exericised the autherity feranted te hin by Congress 
he issued his *xecutive Order ne.10214 on 5 February 1951 prewulgating 
fer Ceurts-Martial, United States, 1951, effective 31 iar a 
he text ef the Namal was published in the Federal register en 10 February om” 
article 140 ef the Cede further provides that the Tresidert is auth- 
@rinzed te delegate any autherity vested in him under the Code andi te previde 
fer the suddelegation ef any such antherity. 

Im paragraph 43 ef the hanval the President delegated his autherity 

elative to precedure befere ceurts-martial and previded that the ducge Adve- 
s General ef the arzed forces in appropriate departeental regulations 


anneunce rules defining prefessional er pergonal siscenduct which would 





iisqualify a persen from acting as counsel befere ceurts-martial. 

In aceeréanes with this delegated avtherity the aftrecited Arny, 

Navy and Cast Svard previsiens were issued incerperating the Canens (and Trial 
@) as standarde ef prefessional ethics anc conduct applicable to udvecates 


1 


42. Articles of war 38. Prier te the Code, the precedure fer naval ceneral 
risemertial was never specifically idec fer by statute. Snedeler, }i1i- 
ry Justice trder the lniform Cede 307( 1953). 
«43. United States v. Seith, 13 U.S.0.0.4.105, 320.2 ./.105(1962). See United 
tates Vv. Vierra, WAU .S.CabsiedB, 330.7. 260, 263( 1963) ( dictur). 

hh KCH, 1951, polx. 
45. 16 Fed. Reg. 1303-1469(1951). 
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befere ccurts-nartial. 

The erveial question, the: is whether the paracrarhs cf the Manual 
prescribing professienal concuct ef attecrreys and the action ef the Judge Ad- 
veeates General cf the varicus servicea in arp;lying the Canene ard the Trial 
Cede wore valid exercises ef the rmoie makirg pewer lawfully delegated by Cen- 
grese in Article 36 ef the Cede. 

That iaswe has not bes: specifically decided by the GCewrt of bili- 
tary Appeals. However the Ceurt has clearly delineated the test. The lanual 

paragraphs and the regulations are valic and have the ferce of lew if they 
are net ecertrary er incensiatent with the ard de net cenflict with ether 
Watval previsione er principles of justice. Clearly, the Canexs and the Trial 
Gece moet the test. 
And what is mere impertant, the Court ef bilitary apreals in ites Ge- 
_ +Gided cases hae presuppened that the Canens are fully applicable witheut the 
sity of tracing the iegality of their incerperation inte nilitary practice 


wWia the previsions cf the Panual and the regulations rrerulgatec by the service 
















ucGge Advocates General. Consider the cases where the Court has cited the 
euskes, the Court in helding that an accused 


ot be represented by a nenlawyer befcre a general court-martial stated as 
Af 





me of its reasers that the cede of ethics would net apply te the nenlawyer. 
i 


rly, in his dissent in Unjted we Vants, sudge rerguser cites 





19 and quetes it verbatin, asswaing with-out specifically stating, that 


46. United “tates v. Ondth, 13U.S.C.Mehe 105, 32Ceh.He 105,119( 1962). 
Ave 9 U.S.C A. G07, 26 C.H.t. 357,990 (1958). The court surely did not 
i te imply however that nenlawyer counsel at special ceurtemartial are net 
med by the Canena. See feetnetes 53 and 54 infra and accompanying Lone 
pldcability ef canens te special court-martial nomlewyer counsel. 

10 \ Ve” «Cell obs 346, 27 C ef! ole 420,426 (1959). 
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the Canen is fully apylicabie te advocates bafore ceurta-sartial. 
b3 
in lLnited States ¥. Stene, , the veurt ef Military Arreals cited 
Canen if in stating that testinen; by a lawyer en bebalf ef his elient is ine 
proper cenduct unless it invelves purely fermal matters or is essential to 
| the ends ef jusiice. Again the Ceurt did net preface its citation ef the Canon 
with any indistien eof the scuree sf ayy; licabdility of the Canens. in United 


¥o Young, Judge hiiday writing fer the Ceurt stated that the dsenal- 
Ti ifieatiens ef ecunsel arising in deth wilitary and civilian rreseertiens due 














_ te eexflicts cf intereats er incompatible reyresentation are reselved by ad 


berence tc the Canens of “thics. 





ry 
Fest recently, ates v. Lewis, the seurt cited Sanen 19 





in eendemning the fact that counsel testified frem the witness stand. 


| These casen shew that there is no ceubt in the winds cf the members 
ef the Court cf Military Apyeals that the Canone are fully arjlicable te ad 
‘sceates befere courtsemartial. 


re 


The Beards of Review have alse cited the Canens. In @ 410956, Beatic, 
Army Beard of heview cited Canen 9 in a feetnete in analegizing to the amer- 
Bar Association's rules ferbidding an attorney te taik te the o;;osing 

party eutside the presence ef his counsel. rreviding us with a ayecific answer 

» the applicability ef the CanoZa te military counsel, the Comat Guard Seard 

ef heview in CGC [-21252, ha hele that counsel] ir a special ceurt-martial 


by whether lawyers er net, are te be guided by the Canems ef Ircfesseicnal 
54 
3 ef the Aserican Har Aasseciation. Cimilarly in W@Q o-58-01654, Field. 


He 13 U.S.C eA. 52, 32 Coke. 52,56 (1962). 

5. 13 6.2.0 Roky 13h. 32 G ale Tae 134,139 (1962). 

Ble 16 UeSeleede 145y148, 36 Sehele 301 (1966). 

526 35 oS $11,519 Taw (1964), yet, cenied, 15 ea 409 » 35 C2 eo! * 
(3965), ) 

$3. 30 Cohek. 746 (1961). 

She 27 Cobieh. 863,873 (1958) (concurring opirier). 
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a havy Keard of heview cited Caner 15 as defining the duties ef a nerlawyer 
eceunse] before a special courtenariial. 
bn THE  GARC 3 Ce; Pee LELAL ya M Alyy 2. bad ¢ Adsl 


& Canen 45: 






. puts Ste yway'* 4 % ie et Wane? a “So ee 
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The canens of the american Nar Aaseciaiion arply te el] branches 
ef the legal prefessier; specialists in purtioular vrarechee are 
net te be considered as exempt from the ar; lication ef theae 7 rin- 
ciples. 


| b. Trial Cade 26: 

Although this Cede ef Trial Cenduct is adepted by the American 
Cellege ef Trial Lewyers the Uoilege thinks the mies sheuld 
apply to ail lawyers wherever and by when tbey may be employed. 


As demenstratec abeve, the services have incor;crated the Canens and 












trial Code by reference. The terwa ef the Curenms ard [rial Cede are net ree 
etive ard permit their applicatien te the specialty cf the practice ef 


iminal law before military courts—martial, 





' (ace : Ta é tees 





The Marine Officer Lawyer, 19 mere than a mere citicen. He, tegether 
ith his sister service counterparts, stands as a guardian ef iiberty, a wir- 
deter of jvetice, an officer ef the Ceurts, bis client's advecate ard a member 
P dual henerable and learned prefeasiens., In these several capacities, it 
s his duty te promote the interests ef the Cerpa and his Country, serve the 





age of justice, maintain the authority and dignity of the ceurta-martial 

, be faithful te his clierts, candid ard eourtesus in his dealings with 

hia fellow atterneys ard tree te hinself. 

The suce@eding chapters will previde a detailed insight inte the respen- 
bilities of the xilitary advecate te these five specified affirralive loyalties: 

(1) Duty te the Military Service; (2) Duty te the Geurt; (3) Iuty to the Client; 

(4) Duty to Pellew atiorneys; ard (5) Duty te Himself together with the rese- 


ef potential ecnflicts between then. 
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"Yours is the prefession cf arms...for 

& century ard a half you have deferded, 
Suarced ard pretected...milowed tradi- 
ticna of liberty ard frecdcu, of right 
and jJustice...jyowr guicepest stands cut... 
thundering these magic words: Duty, Hener, 
Country." 


~Coneral Leuglas }cirthur, larew 
iddress at vest Teint (ie 


Qe UF “HE MILITARY 























The mcst sapertant thing dy; war will elways be the art of defeating 
one's opponent in cembat. , it is to the end cf closing with ard defeating 
the enemy ir, the field that the energies of the military caumancer and his 
are directed. The military aticrney, as a srecial staff officer, exists 
to aid that commander in the perfcrmance cf his mission. The rilitary adve- 
e filling a legal billet serves, he does net ccmmand. Le is a team member 


te assist in coping with ecurtemartial prceceases curing the urgercies cf var 





|} well as the ccnveriences ef peace, this freeing the commander to devcte 





time and energy te his primary reeponzibility to prepare io peet and Ge- 


cat our nation's enenies.. 





In theery there is no basic conflict between the duties cf the advc- 
ate as an officer of the service ard as 2 military lawyer. As 2 military cf- 
he offers his cath and his allegiance to the Constitution cof the — 
tates and agrees te discharge well ard faithfully the duties of his effice. 
i@ @ lawyer he hee sworn to suppert the Censtitutiens cf the United States anc 


55. Clausewits, Frinciples cf War 17 (Gateke transi. 1943). 
56. See wilitary cfficer's oath in 5 U.S.C. 8 16 (1964). 
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27 3f 
his state and kis client. ‘The wwe eaths and ebligations are net ineensistert. 


The military acvecate i3 never clientless. He is empleyec by the United 
States Cevermment anc eves trve faith and allegienee te that client: as renre- 
sented by the convening autherity cf his assigned military erganizatien until 
such time as he is released from that ebligutien te accept an individual de-~ 
fendent as his current client. Once the new attorney - client relationship 


has been established his ebligstien is te the new eliert during the existence 
























. the relatienship, unimpaired by cempeting leyalties te ether persens within 






the framewerk ef that representation. In the event of cenflict his ebligatien 
ie te his present elient, but he must remember that re himself is a multi- 


faeeted persenality. te is net ner sheuld he be a ene case ran. Accepting 





acveeates respensibilities with reference to ens elient dees net relieve 
him ef his respensibility te ether deferdarts te whem he has been assicned 
fidec the duties as te ene de net everian er cenflict as te the ethers. 

The trial ceunsel is in a similar pesitien; until assigned te the trial 
£ a particular ceurt-martial, the cenvering autherity ia hia client. tut 
his assigrment te trial, he dees vet with reffereice te thet trial rerree 
gent the cenvering sutherity as such. le represents selely the severelgnty ef 
he United — and that is net synenymeus with the perser ef the cenvening 
itherity. 
Certainly trial ceunsel is appeinted by the cenvering autherity anc 





h less aleefness necessarily marks the relatienshiy ef the trial ceunsel 


OAR EN MT! i GRO 


Te See ABA recommended eath ef admission fer atterneys. ASA, Sanens ef 
¥ a tmany Ethiesa, Oath ef Admissien te the Sar ard Canens of Jucicial Eth-- 
5S she Kurphy, ihe imgy leferse ! aus 

; recate, 61 Colum. Liev. 233,237-246 19615, fer the i ef an 
advecate that a basic cenflict oxists between the efficer lawyer's 

ien te his service anc his client. 

9. United States v. Olsen, 7 U.5.C.M.A.242, 22 Cb! 32( 1956) (ddetwn) » 
| ne ery 1951, para.4dg; United States v. Valencia, 1 U.S.0.b.A- 415, 418, 

} + Cok eR. 7 (1952). 
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te the cenvening autherity as camrared with that ef the defense eeunsel, This 
is se because the trial ceunsel is chargec with the respensibility eof repert- 
ine te the cenvering autherity anc the staff judge advecate cencerning the ata-~ 
tus ef pending casea, the resulta ef ali trials, the pessibility ef ceurt nem-- 
bership in a particular case being recuced below a querum, the inadvisability 
ef trial in certain instances, and ali substantial irregularities in the charges 
er the apyeinting erder. ut these facts hewever de net give rise te an infer- 
enee ef centre]. The trial ceunsel camnet be reduced te the likeness ef an ave 

tematen by binding and detailed instructiona. In this event the cenvening au 
therity weuld beth trarsgress the previsiens of article 37 ef the Cede and de- 

_ prive the accused ef the pretectians inherent in the requirement that the eeun- 
sel ef a general a -as well as his learned friend fer the defense- 

be a Gtuly qualified attern 

Defense counsel, the law officer and the members ef the ceurt are alse 

designated by that cemvening autherity fer duty with the named ceurtemartial, 

but the apreiriment dees ant make thea instruments for the impesition ef the 

| eenvering autherity's will. ach has 2 separate duty to perfer: and each rust 
perferm that duty free from any external persenal prejudice or inflcen +. 

‘ Article 37 ef the Cede was eracted te curb any petertial command in- 
fluenee and ensure freedom ef actien te the advecate. It prevides, in part, 
that ne cenvening avtherity or commanding efficer shail censure, reprimanc er 


admenish ceunsel befere a courts-martial with respect te the findings er sen- 





tence adjudgec by the ceurt er with respect to that ceunsel's functiens in the 


eoncuct ef tha preceedings,. 
Turing the past 165 years, the ceurt-martial practice of the tie 





States has evolved frem an incuisiterial inte a real adversarial prececding. 





60. United States v. Hadmsen, 5 U.SeCMeA. 205, 17 C.M.P.208,218 (1954). 

él. United States v. — 7 UGC MeAe2h2, 22 CHR 32( 1956) ( dictunz). 

62. Kurph : ge Counsel: Unusual Fihies fer ar. Unusyal 
advecate, a Gaien.t. kev. oe 235 196} . 
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Under the Cede the aeccusec ia entitled te certified leral ceunsel at goreral 


ecuris-martial and defense ccunsel with legal qualifieations equal te er super 
“a 
wo 


jer to those cf the trial ceunsel at sgrecial courtaemartial. 
The Court of hilitary Appesis hee analogized the bilitary defense ecoun~ 


gel's duty cf fidelity to hia client to thet cf an atterney in a civilian crir- 
, 


dmal ease or to the stundarda of a civilian ceurt appointed ecunsel cr public 
65 


fender. The Court has clearly peinted cut that ecunsel, ence appointed, 
























his yarancunt allegierce to his clisrt, the accused. In United oteates 
rrir , it held that. deferse ceursel shevid cive as much infermiticn to 
wie client as possible regarding arpeliate represertation and the decision cone 
ning the requesting ef such representation shevld enly be predic ted cn the 
rites ef the incividual case and the accused's desires and net upen consider 
jens of expediency or convenience to the service or its effect upon cther 
ridal. 
As stated by Judge Ferguson: 
It is the defense counsel's duty te advecate his client's cause 
and te suppert it in any manner consistent with the law and the 
canens of our prefessicn. in shert, he is an atterney fer the ac- 


cused, ard his cencurrert status as an officer in the garmed serv— 
ices in newise detracts from his prefessicnal duties.” 


Farlier regulaticens limiting the defense cmanecl's cencuct cf his client's 
to means that are "net ineensistent with edlitary mA and 

s against conducting the defense withevt “due recardc fer autherity" 

} beer entirely Gitenias of qn, the Staff Judge sévoeate is avail- 


63. UJ, art. 27, 
| he United Statee Ve VoPahen, 6 ae TS, oni © gle fe 31 (1956); 

ited States v. Green, 5 U.S.C.H.A. 610, 16 C.)..R. 234(1955). See algo 

195.» para. 45 ge 

65. United < otates Ve an 9 Une aie Oval ole éol, 26 Celt eRe 1 (1958). 

= 9 U.S eOelote 651, 26 CO atteR. 431,434 (1958). 

United States Ve wathins, Li Ved alee wil» 61], 2 Cate the 5 cae 
p Sarto aes For the 27 of the es States, pe be 

| Gelum. Le kev. 233,236 (1961). 
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able at all times fcr constltaticn by the defense ca.rsel relative tc preblems 


on which the latter mizht desire advice tn cennecticr with « f.21 rreser tatior 
79 
ef his case. ihe theory cf rilitary law is thet the Staff Judge Adveeate coe 
Fi 
euples a non partisan pesitien ir ciscirlinary preceedings. 


Admittedly, in practice, conflict may cecur between the position cf the 
advocate as 2 representative of his client and his pesition ag a military ef- 
ficer, but nerwally it arises by virtue ef the nature of human rersenslities 
and net beeausce the two duties are basically inecnsistent. 


Fa 
the subject of the relations of ceferse 

















@ounsel) with the Staff Judge Adveeate and his assistant was drawn inic clear 
feeus. Veferse counael had raised the iseue cf cemmand influence based on leti-~ 
rs frome the Assietant Staff Judge Adveeste which the members ef the court had 
a After the completion of the trial o.t before the trial cf 4 ec-accused, 
the Assistant Staff Jucge advceate called the deferse counsel to his office ard 
llegedly told hin that "1f he had not yet decided te live in peace in the office 
ke would be dealt with accordingly.” Deferse ceungel told the Assigtant Staff? 
udge Advceate that he could not give up a legitinate defense. Shertly there- 
the deferse counsel received an efficiency rating from this offieer that 
is substantially lower than two prior ratings received from that officer. The 
eurt of Military apreals vigorously eendemmed thia form of pernicious command 





xd an investigation ard alao noted that puritive procecc- 
gs might be justified if the allegation was esteblished. 

the difficult point is that despite the protestations cf the Court of 
Appeals aguinst this urfair rractice, the defense counsei’s career my 


been severely | i by lowered efficiency reperts that condemn by 








70. Undted States v. iiaimsen, § U.2-C.aa. 208, 17 C.H.1.208,220(1954) (dictum). 
Tl. United States v. Grean, 5 Uslsc.Ma. C19, 16 Cool. 234, 239 (1955) (dictum). 
T2012 VS Cohode 5E9, 31 Cohebe 175,178 15361961). 
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faint praise. Te alleviate the problem, seme have recesmenced that ecunsel be 
physically sitwated in an effice apart frem the Utaff Judge idveeate ard that 

a different officer be assigned tc prepare their efficiency mo Frankly, 
the limited musber of nilitary aticrneys available to perfcrn beth courtemartial 
and nen court-martial work in ibe unit legal ecffieces dees net perrit this lvewry. 


An advooate dees net cloister hizself in an iselated ivery tower upon 






















accepting appeintzent to represent a particvlar client. he still suet perform 
military Gities and respensibilities in areas that de net affect hia current 
- client relaticonshir. 

Apart from assignment to a new organisaticn, there is se real solution 
‘te an in-office situation characterized by cenilicting persenalities. The enly 
‘enever for the advecate is that ome must do what he must. In the discharge of 
his paramcunt reeponsibilites to ar assigned client he must stard en principle, 

_ provided it is undergirded with fact and lew, against any real or fanejed fear 
1 ? disfavor and sheuld net be influeneed directly or indireetly by ary consider- 
ttions of seif interest. 





it is axiomatic that counsel's respensibilitics tc the rilitary service 
amd himself preclude him from giving advice er assistance in viclatien cf the 
Pause one minute, hewever befere we move on to the duty ef eeirsel te the 
urt and consider the subtler variations. The advocate may net acvise an ine 
risened cliert what to do if he escapes from the , nor may he advise a 
en: — has gone absert withert leave te hide because he may not gel a Pair 


Korever the attorney is under an ethical obliration to ciscloze to the 





 F3e See Tayler, Trial ard Defense Sournsal Program fer General Courtse Par- 
lal, unyaiblished thesis, JAG Sekeel (1962). 

The See Opinion Ke. 150, ABA,opiniens ef the Committee on Irefessicnal 
ithies and Grievances 313 (1957). 
_ Fe Drinker, Legal Sthies 152(1953) Informal Decision Ac. 14,ABA,vpiniens 
ef the Committee on Professional Ithies ard Grievances 628 (1957). 
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proper authorities any infcrnation he has as to the whereabeuts cf a client 
76 
whe has escayed from lawful custody. 
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OMAPTER LIT 


DUTT TO THA COURT 
"Craft in the vice, ret the sririt, ef the 
yrefession. Trick is profeasional presti- 
tution. Faleehocd is prefessional apost«ey. 
the strength of a lawyer fe in thorough 
hnowledge ef legal iruth, in thereugh devo- 
tion te legal right. ‘ruth and integrity 
can do more in the prefession than the aubi- 
lest and wiliest devices. The power of in- 
tagrity is the rule; the power of fraud is 
the exceytien. fH»ulation and zeal lead law- 
yers astray; but the general lew cf the pre~ 
Teasion is duty, not success. In it, az 
elsewhere, in human life, the judgment of 
succes: is but the verdict of littie minds. 
Prefeasional duty, faithfully and well per- 
termed, is the lawyer's glory. This is 
equally true cf the Seneh and the Bar." 

—laward G. Ryan 


Ad, GuhDUG i 
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nual (para.42b), Canon 22 and Trial Gede 23(4),(b): 


the conduct ef counsel befcre the court and with each ether shoulé 
be eharacterized by honesty, ecander ad fairness. Goungsel sheuld 
act knowingly misquote the certerts cf a paper, the testimony 

ef a witness, the language cr agreement of cppesing counsel, or 
the languege ef a decisien cr a textocek. ie should net cite as 
authority a decision thai he knews has beer reversed or arn effi- 
cial directive that he knews has been changed or rescinded, 

These latter anc all kindred practices are unprefessional and 
unworthy of an officer cf the law eharged, as is the lawyer, with 
the duty ef aiding in the adrinistration of justice. 





Gur eriminal processes are adversary in nature am rely upen the self- 

st of the litigants and counsel for full and adequate development cf their 
e cases. The nature of the proceedings presupposes, cr at least atinu- 
zeal in the oppesing lawyers. [ut their strife can pervert as weli as sid 





Fie The text ef the Canons and Trial Cede has been consolidated where pes- 
bl be reduce redundancy and paraphrased when necessary ic cenport with court- 
rtial terzinolesy. Although the rules thus set forth are not direct quctaticns 
have beer biecked in dngle space for exphasis ard ease of reference. 
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the judicial precess unless ii is supervised and centrelled, Aecerdingly, the 
over riding sccial inicrest in mpartial justice Vesis the neutral law officer 
with the power te curb beth aaeitiet: 

The trial eounsel is entitied tc try the ease aa he sees it out his cee 


mendavle desire to win a case sust be tewpered with a realisatien of his respen- 














sibility for ensuring a fair anc impartial trial, cenducted i: aeccoréanee with 
preper legal procedures. however, the restrictions Imposed upon hip by virture 
of his duty eannct be so atrictly applied aa to causa reveraii of every case 
yherein he takes 2 stey which resulta ir the sustaining of a deferse ebjection. 
| were exrror of judguent dces not necessarily reach the level of eS 
But in these instarees where the rights ard imeunitics cf an seeusad would be 
exposed tc serious and obvious abuse, prejudical and wgupad' ve zeal en the part 
> the trial counsel will be curbed by the trial a 

Similarly, although it is the right ef ceunsel fer every Jitigant te 
hie claim, ever. if it appears untenable, the interests cf seciety in the 
reservation of ceurtrog wee a not to be frusiratec through uncheeled 

oprieties of defense ceingel. ; 
The responsibility of candor establishes ar affirmative ¢vty on the trial 
te dieclees any grounds which he knewa may exist ?or challenge ef ceirt- 
irtial perecnnel auch as discvalificatien of a law officer whe had signed the 
wetrial advice as an acting staff judge Sn” 





The lawyer, 
or and fairness, in not an wapire, but an advocate. ie is uncer no cuty to 


mh an cfficer of the court and charged with the duty cf 









78. United States v. De Angelis, 3 U.5.C.M.AeKI,12 ON. 54 (1953). 
79. United States vs Valencia, 1 U.5.C Ned. 415, 4 OR. 7 (1952). 
60. United States v. le Angelis, 3 U.S.C.A. 298, 12 Cider. 54 (1953). 
61 See United States v. De Angelis, supxg note 80d. 

$2. United States v. Schiller, § U.3.C.K.4. 101, 170.».%. 101 (1954). 
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refrain frem making preper argument in suppert cP? any legal peirt beeause he is 
not cenvineed of its inhere:t sowicness. ler is he under any cdlication te suse 
gest argumerta against his positien. lis persenal belie? in the scumcneas cf his 
cause er cf the authorities guprerting it, is irrelevant. 

However an ab.orney is under an obligaticr. te refrain from making sisrer- 
resertations and he is alse denied the luxury cf material concealment gererally 
regarded in the werld of trace ag "smart ~——. 


The acvecate hae the function cf presenting ard arguing the aprlicable 








law to the law officer. It is ethically preper fer hie to rely on and cite un 


rted board cf heview decisicns in armrerts or briefs even without advarce 
G4 
to adverse counsel. He ia, however, prohibited fra: reading legal av- 


- therities er arguing the facts cf other cases directly te the court merbera ex 


i 


@ept in instarces such as a motion fer a finding ef net guilty er the question 


r 


of the accused's sarity where those members become the triers of the fact ard, 
&5 
in effect, cf the law ae well. 












In recent years, there has beer discussien anc dispute as te vkether the 

yf must disclose to the law officer a knewn decision ucverse to his client's 
tentiens end apparently unknown to his adversary. There is ne obligation 

. @ the client te withheld knewledge of the applicable = Rather, the chliga— 

tien is te present the applicable law tc the law tins, The test in every 

ge requiring disclosure of auch a cecision is whether er net it is one which 


court should clesrly consider in deciding the case and 49 not solely confined 


§3. Wise, Legal Ethies 174 - (1966) . 
4 Informal Decision he. 667,ABA Informal Gpiniens of the Comittee on 
refenpicnal Ethice (urpaginated 1966). 
ee United States Ve Beuie, 9 Ve Bot eld ods 228 5 26 es & (1958); United 
tates ve Fair, 2 U.S.CMed. S21, 10 C.K. 19 (1953). 

86, Upinion No. 146,ABA, Upinicns of the ——— cn bogie “thies 
Grievar.ces 306(1957). See Thede, The Sthjea) Standard fer th 3 9 
“Texas.l, hev.585(1961) ;Lrizker, Legal Ethies 7e 1953 ' 
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te controlling authorities whieh weld be clearly cecisive cf the case at bar. 
This raquirement must be sensibly interrreted ard a leng string cf Deard of hee 
View citaticns on a veil — peint need ret be er te the law efTieer 
te fulfill the seirit thereat. 
after presentutier. ef the avihorily hevever, the advegate is fully jue 
 téfied im then attempting te distdnguish the case cr ever arrewe that it neb be 


fellewed. ihe advewate's cbligation is te represe:t his client fully in cotedr 










ing a deterxination of the law, not to conceal the arjlicsable law. 

& pretty fair ceuntry lawyer of seme re:rewn by the nara of \bribam jdin- 
poly alse believed that adverse autherities sevid be clied. On hig firet ape 
as an attorney before the Supreme Court cf Tliinele he infermed the 

~ that altheugh he wae urabie &« find any authority io etplort his position, 


be had found ard subsitied fcr the court's cansideraticn several cases directly 
HE 


in peirt favering his advernary. 


a. The Code, article 39: 


ehenever a courtemartial is to deliberate or vele, oniy the Bane 
bers cr the court shall be j resent. 

any censulteation of the eowrt with ecunes] shall be eace a part 
of the racerd anc be in the prasence cf theometsec, iss caferse 
geamecl, tbe trial counsel ard In general courtemartial cases, 
the lav <ffieer. 


b. The Nantal (para. 42): 


ds performing their cuties befere ceurteemariial, counsel shald 
tng & COUP lecus aii respectful at fitude toward the renbers 


| Upinion ke, 260, A5a,Uzdniens ef the Committee on ircfersioml Uthies 
nd Grievances 56 (1957); but gee Tunstall, pibdes-n Citation: A Ties fer 
eee: OT VASO, BFA eed S(UGLG) arguing that the reciirenert 

seciegure aneuld Se limited te centrelling authorities, 
@. Parry, the Sever Laps ef Adveeacy 1 42924). 


87. 
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ec. Canen 23 ard rial Cade Ty (a): 


A lawyer should serupulowsly abstain frem all acts, comments ard atti- 
tudes calcriated to curry faver with ary court wember, such ar fawning, 
flattery, er actral or preterced nolicitude fer the cerfert cr ecnven- 
jienee of the court werbers. sug ,estiens ef ecunsel Jeskhing te the com- 
fert er cenverience cf the cqurt should be made te the law officer cut 
ef the hearing ef the ceurt mewbers. FHefere and curing the trial, cemn- 
sel shovld avoid cenversing er otherwise cemmunicating privately with 

a court member on any subject whether pertaining te the cage er ret. 


@. Trial Gede 19 (»),(c),(d) and (e}: 


A lawyer sheulc dieclese te the law of Sicer and cypesing counsel ary 
infcrmation ef vhich he is aware that a ccurt member hag cr may have 
any interest, direct er incirect, in tho eutceme cf the cane, unless 
the law cfficer and epresing ceunsel have j reviews]; beer made avare 
therecf by veir Gire exexinatiom or otherwise. 

Subject te any limitations imposed by lew, it is a lawyer's right, 
after the ccurt has beer. diseharged, te interview the mambars te de- 
tersine whether their verdict ig subject te ans lezal challerge. The 
scope to the interview should be restricted arc eaution sheuld be used 
to aveid embarragsnert te any court member cr te influence his action 
4n any subseouent case, 

Before the ecurt is sworn to try the cause, a iavyer uay inventisate 
the prospective court mechers to ascertain any disis fur chailerge, 
previded there is ro ecourunication with ther, Cirec! cor indirect, or 
with any member of their farilies. A Lawyer should, iweediately upen 
his ciscovery therecf, make full disclosure te the court of any ine 
preper senduct by any persen tevard any court merber. 


@. Trial Code 20 (a): 





In the voir dire exarination of the ecurt menbers, a lawyer shovid 
not state er allude to any matter not relevant te the case er which 
he ia not in pesition te prove by adriasible eviderce. 


any impreper centact between the prosecution and the meebers cf the ceurt 
es a yresuaption of prejudice. That presumption ie rebuttable hovever. 
It is errer fer the trial counsel to make a pretrial inquiry ef availadle court 





@ to determine if they have cenmecientiovs acruzles aguinst impesing the 
59 
ih penalty in a prespective capital case. Cff the recerd private ciscussicis 


DRE ABO. Re A ger ae 


89. Ch 395341, Boome, 24 C.N.H. 400 (1957). Trrer was held to be nenpreju- 
delas under the particular facts of this case beenuse gevernrernt set the bure 
1 Of rebutting the presumption of prejudice. 
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ef trial eccunsel with the president cf a special ecevrtemartial curing the trial 
or presence cf the trial ccunsel in a closed court awe. likewise constitute 
errer. 

Of course, reality can net be forsaken. Commen sense must prevail in 
thie area and it is beth necessary and preper for the trial cevurse] te cerfer 
with the presidert of the ecurt pricr tc the cenvering thereof to establish the 
time anc place cf cenvening and the applicable nae” Similarly, during a 
lengthy court-martial, witnesres, ccurt meabers ard even counsel may wnavoid- 
ably be thrown together in the norsal courses cf shared essential military duties 
during recesses and acjournments especially in combat and isolated overseas 
commands. The attainable standard is that all urnecessary contact be avoided 
Guring the pericd cf trial and that the contact required by military necessity 


93 
strictly aveic any disevssicn relating to the case cr related subject matter. 





During the challenging precedure at trial, tha veir dire exarination 
may properly extend inte the precispesitions or prejudices, if any, ef the nex 
bers in order ic lay a foundation fcr challenges fer cause or a peremptcry chal- 
lenge. Thus, the defense counsel] may properly incuire on voir dire inte the 
fixed precernceptions er inelastic atilivdes of a court member regarding the type 
ef puniaheent (including punitive discharge) that the member feels should be in- 
posed for yartiovlor offenses er upon a pariicular = Similarly, altheugh 


the trial ccunsel say net influence referral of a case tc get a partisan cerrt 





90. NCH, 1951, para.53q3 United States v. Bruce, 12 U.5.5. Ad, KU Se 
410(1961); United States v. Fandall, 5 U.3sC.b.i. 535, 16 C.7.1:.159 (1955). 

91. See Ex parte Tucker, 212 F. 569 (D.C.Mase. 1913), a pre UD! case wherein 
it was held that the presence of trial counsel for a shert time diring the clesed 
session cf a court-cartial was 2 procedwal errer cnly and not greund fer a writ 
ef habeas corpus. 

92. See dissent of Guinn, C.J. in United States v. robinsen, 13 L.-.0.) he 
67h, 33 Gebel. 206, 214(1963)3 PG, 1951, para. 40b(1). 

93. See United States v. Adamiak, 4 1.3.0.8.4. 412, 15 C.N.bod12,416(1954); 
United States v. Walters, 4 U.S.C. eie617, 16 Coheh.191,207( 1954). 

94. United States v. Fort, 16 U.5.C MA. 86, 36 M.A. 242 (1966). 
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panel, he is entitled t« challenge members individually if he believes that 
they are predisposed to ween 

Curing the ceurse of the trial proper, both coursel have an affirmative 
@bligaticn tc demonstrate care in handling exhibits marked fer ideniifieatier 


only. They sheuld ersure that phctopraphs, doewentary and real eviderce are 


not displayed to the ccurt members before they are received into evidence. In 


; 


#0 far as their size permits, mech itene shevld be hept turned in a cirectien 












avay from the ccurt meubers. 

when court members engage in ijepreper ard abusive questicning ef the 
the law officer should not require defense ccunsel te sheulder the 

fen of resisting the quesaticning at the expense cof offerding the irterre- 

Although inactien by —S counsel under such circumstznces hag been 

i not te constitute a ae, there socom comes a peint when he must inter~ 


Yere te protect his cliert adecuately despite the possibility of netiled sensi- 
bilities if the law officer fails te act. The influence cf the prejudicial mat- 





ter on the ccurt members must be curbed. Three courses of action are epen te 
» (1) ebject to the questiening, (2) challenge fer catse the cusstioner who 
has departed fra his role of impartial trier cf the facts, cr (3) reve for a 
istrial, Timicity in the face of wrongful action against his clie:t is aa un- 
1 ae legal skulcuggery te preserve errer in the recorc. Cernsider: counsel's 
of eventual appellate reversal ie ef little inamediate ecenfcrt te the 
5 client who wust languish in crossbar betel perding that arpeliate ree 


It is considered unethical for counsel in his argument te refer to in- 





= BRR eR eon 


95. United States v. villians, Li U.S.C.MeA. 4, 29 Coke. 275(1960). 

96. HCK, 1951, para. 44g. See United States v. Wimberky, lo 1.5.0. eA. 3 

> Gob. 199(1966); United States v. Haimson, § U.S.Ceb eieeOl, 17 Co) "lose 495. fy) 
97. United States v. Smith, 6 U.5.C.bA. 52], 20 OC. or. 237( 1955); United 

SS Ve Slankershiy, 7 Vere obese B28, 22 Cs Re 118(1956). 
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96 
Givicusl ccurt members by nene. 


Trial counsel is clwargec with the reapensibility to oall er>ere er irreg~ 
wlarities tc the notice cf the court arc mey eall the zttenticn cf a srecial 
court-curiial prevident ic a conflict between the annewnced sentence ard the sen 

7 
tence weri.shect after the ccurt hae adjcurmmed, but the deferse ceunse] sheuld 
be infermed of such actien and be afforded ihe eprertunity te Coject or request 
oO 


edditional instructions relative thereto, 


A treublesome area with refererce to the relationship ef counsel te mere 




















bers of the court-martial concerns the ethical ccraiceraticns invelved wher ecun- 
el attemnt te peli the eccurt members ag to their vete cr contact ceurit menbers 
after the trial for the counsel's @m educational venefit or te determine whether 
the verdict is subject te any legal challenge. Seth inie 3ld cf the Federal 
Belles of Criminal frocedure and Trial Cede 15 (c)}) saretien auch precedures as do 
epinions cf the Committee of lroffessional Ethics of the agscciation ef 
the Bar of the City of hew York. 

Admittedly, it is frequent practice fer ccurse]l to taik te ceurt members 
upen the cenclusicn of a trial te learn whit facters influenced the result er 
te find evidence which could be used te impeach the verdict. However, in 1934 
inten, (number 109), the American Dar Association Committse or Frofessicnal 
s and Grievances held that a lawyer ethically has ne rirht urcer Canon 23, 
fter verdict, to ses) out one or mere members cf 2 jury before whem he has 
1% case ard question them concerning hew certain aspects cf the case inm- 


ed ther, what they theu.ght ef certain evidence on boih aides cf the case, 





98. Informal Tecision Ne.S-739,ABA, Informal Opiniens of the Committee en 

easional Dthics (umpaginated 1966). 

99. United States v. Liberator, 14 1.3.6.0..5.499, 34 Cod.) .279(19G4). Tae 

) mcr, i951, parae 4A Ee 

100. United States v. Nerweed, 16 0.5.0.) 24.320, 36 0.) ..466(196C). 

| 101. Cpiniens Nes, 285,375 and 707, upiniens ef thea Cemsittees cn Frefession- 
Ethics of the Associutior ef the Bar cf the City of Kew York anc the bhew Yor) 

 Sovnty Lawyers' Aeseciation 151,199,46% 1956). 
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and how certain members ef! the jury stced on certain questions, ever assuming 


that the lawyer dig so fer the purpose of inferming hinself as to any wistahes 





he may have mace ir the presentation of evidence er of testing his judement rel- 
102 
ative to challenging of cetrt members, 


Crities ef this epinien pointed evi that siice Canen 23 only prescribes 
 @ontaet with jurors defcre anc curing trial, the Canen impliedly sanctions pest- 
102 


ad 


conmunicaticns. 















Opinier LOO still stards. hewever, its vitality has been undercut and 
erruled sub sileniic by Informal Decisicn 535 cf the Committee rendered 6 Uctc- 
r 1962 wherein the Committees cpined in a gratuitous atatement that after the 
trial, as a matter of hie self education, or wher necessary to vrevent fraud or 


@ misearriage of justice, counsel may, with entire preyristy, interview the jue 


What then ia the military ethicy The Pirst pcint haa been clearly decided 
at the Deard cf Keview level. lhembers ef 2 eilitary ceurt-mirtial may not be 
lled as to their vcte. | Voting in ceurtemartials as te findings, senterca 
ard challenges is by secret writter ballet ard a court member is bewrd by his 
ath, taken upen the cenvering of the covrt, that he will net Gisclose or disecver 


6 vete er opinier of any particular member upeon a challenge or the findings or 





unless required to de se befere a court cf justice in cise ceuree of law 


Are court-rartial counsel then ethically precluded frem discussing the 








e at all with court merbers upon the conclusicn of the trial fer their om 


102. Opinion Ne.109, 4104, 0piniens ef the Commiiies cx Frofessicnal fthies 

and Grievances 231(1957). Ses alee Informal Decision /¢e.257, inthe same velume at C41. 
103. See Drinker, Legal fthies G4r.3@;Harnsberrer, dmerd Canon 25 er neverge 

imdeom 109, 51 A.B.Aed. 157(1965). 

104. Informal Lecision Ne.535,abA,Irfermal Opiniens ef the Committee on 

efeesional Sthice (unpagineted 196). 

105. CH 394430, Cemners, 23 CS. .1..636(1957). See Ach 6751(kehearing) , Tolbert, 

U4 6.¥.K, 613(1953) (ictur). 

106, HCH, 1951, pars. lid. 
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self-ecucation? I think net. “here are ne rilitary eases in peirt pit the rules 

get forth in Trial Code 19(¢) arc Infcrmal Pecisicn 535 represent the redern and 

better reasened appreach. Caveat however, the scepe ef pest trial coemeuricatsens 

with the court wenbers sheuin be restricted so as net te, directly er indirect- 

ly, delve inte the vete er opiniern cf any member of the court upen a challenge 
@r the fincings cr sertence or influence his action in future cages that may 


be referred te his court panel. 














Less ef temper by ccunsel and threats te the cevrt members by intenper- 
te language are not only sthiecaliy improper wut, humar raterea being what it is, 


may alse ease his clients jath direetiy te « federal penitentiary. During a dis 





‘evesion with regard te the cempulsery precictien of witreases, an individual ej- 
107 
xi Sintes ve. ie Angeli threatenec the court; 


oe 


wildan deferse ccunsel in ur: 





“Tf you ever. preneunce judgment on this accused witheut pewer tc precise the 
witreares, you will, each and every ome, be beld civills wa results 

Hie efficer ciiert's affirmed sertence amounted tc disniszal, total ferfeitrres, 
mt at hurd labor for five years and a fine cf 10,000 and the attorney 
| condemned by the Court ef lilitary Appeals for his flagrantly contemptuous 
aguct. Noral: if you car. keep your head when all abevt you are lesing theira, 


you may save your client hia. 





ae The Marual (rara. 42 b): 


In performing their duties before ccurtsemartial, cansel shevle 
waintain a courtecus and respectfod attitude teward the law officer, 


bd. Canon 1: 
It is the duty ef the lawyer te maintain tewards the Courts 4 respect- 


oer 


107. 3 UsS.C.H.A. 298, 12 Che? 54 (1953). 
108. Id. at 58-5). 
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ful attitude, mei fer the sabe cf the temporary inewrbernt cf the 
judicial effice, bit fer the wainterarce of its supreme itrertance. 

Law Offleers net being whelly free to deferd themselves, ara pecul- 
arly entitiec te receive the suppert of the Bar against uriust erit- 
iciss and claser. ‘hernever there is preper grcund for serieus cerplaint 
of a judiciary officer, it is the right and duty ef the lawyer te submit 
his grievarees te the proper authorities, In such cxsesa, but not 
etherwise, auch chargen enculd be enecuragec ard the person making them 
should be rretectec, 


ee Canen 3? ard Trial Cede 17: 






























Barked attertien and unusual heapitality eon the part of « lawyer te as 
law officer unealled fer by the persenal relations cf the parties, sub. 
ject beth the law efficer ard the lawyer to aisacnatructiais ef setive 
and ahould be aveided. 4 lawjer should net communicate er argue pri~ 
vately with the law officer as to the merits ef a pending cause, and he 
deserves rebuke and cerunciaticr. fer any device cr atieept te gain fren 
a law officer special persenal consideration or favor, A self-respect- 
ing indepezderce ir, the discharge cf prefeszienal cuty, without denial 
or diminution ef the courtesy and respect due the law cfficer's station, 
ia the enly preyer feurdation fer cerdial versenmal arc official ree 
lations between Bench and Sar, 


G. Trial Cede 16: 


During the trial, a lawyer shevld always cisplay a courteous dignified 
ané respectful attitude teward its presiding law efficer, net fer the 
pake cf hia jersen, bui fer the maintenance ef respect fer and cenfi- 
Gence in the judicial effice. The lew efcicer, toa render effective 
such cencuct, has reciprecal resyonsibilities cf courtesy to ard re- 
spect for the lawyer, whe is also a: efficer cf the cevrt. The law~ 
yer shevld vigereusly present ail preper arguments against rulings ke 
deems arroneeus and see to it that a cemplete and accirute case record 
49 made. In this regard, he should ret be deterrec by ary fear ef 
judicial displeasure er punishment. 

A lawyer should net digsevas a pencing ease wit! the law efficer without 
the eryesing lawyers preserce, unless, after notice er recrest, the 
epresing lawyer faile er refuses to atierd ard the law officer is s6 
advised. 

Exeept as previded by mle ex order ef the cetrt, a lawyer should never 
deliver to the law cfficer any letter, mewcrancum, brief er cther 
writien communications witheut ceneurrentiy delivering a cery se cy- 
pesing counsel. Subject te the fcregeing, 2 lawyer may advige the judge 
ef any reasen fer expediting cr delaying the cweeisicn,. 


The law officer is not a mute arc passive bystander vridl thal mement when 
the eeurt convenes for the trial cf the aceused. Te ascist hin in hia preparaticr. 


fer trial, cewngel sheuld cemtact him te previde hip with a cepy of the charges 
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anc specifications, the appeinting order arc te anferm hir of anticipated issues 
Te 


ro 


of Jaw that misht be raiaed at tie trial, trdai ceurge] shenid sarve upor the 
@eferse ecciunsel 4 copy of any prespective pemorandur ef issues which he submite 
t@ the law efficer er have that counsel presert diring oral cemeunicationa with 


116 
the law officer. Altheugh the cefenge counsel] may ethically give the law of- 


















> unilateral netice of 2 prespective ceferse deme, as a practical gather it 


) Suggested that he alse netify his adversary to preclide the necessity of trial 


t.4 


1's requesting a tine consuming centiruarce at trial te prepare to seet the 
}ieeue. Lefense counsel saheuld alee advise the trial counsel and the 
efficer cf the anticipated piea of ths ais 
When questionable mattera arise during the course of ihe trial white! 
lL dees net wish te be breught te ine attertion ef cart memners, cernsel 
wid request an ine-court hearing, cemueoniy rtnown aga side bar conference, The 
ef such ar inecourt cenfersne: at the law officer's bench Detwean the law 
er, counsel fer beth sides, acctsed ard the reyerter ir low tenes whieh the 
Ft i¢ unable te hear is beth proper anc usefil fer short dieassiers. the 
ie recognized in the cerart-martial PR a Fer lergthy conferences 
h the lew cfficser or where it is necesnary to hear the testireny ef witnesses 
, of the eccurt’s hearing, counsel shevld request the law cfficer te eenduct an 
mart adie Outj-of-ceurt hesrings are ret autheriged jn special ecuri~ 
| hewever decause the presidert ef the cevrt is a voting member whe must 


114 
| On evidentiary questiens subject te the ebjection ef any ember cr the ceurt. 








109, United States v. Fry, 7 U.S.Caed. 682, 23 G0 Pe 146(1957). 

10, Inferral Lecisien hos. 251 and 253, aia, OF indene "a the Committee on 

paional Sthies and Grievarees, 640(1957). Urinker, Legal fthies 76(1953). 

lil. See cissent ef Guinn, C.u., in linited States v. Hebinsen 130.5.0 hen .674, 
hha. "Undited bates Ve hansosy, 4 U.S. 0.195, 15C.H.F.195(1954). See Cl, 

» appendix Sa, 7.514 whieh provides fer the use of in-ceurt confererces. 

arty United Statea v. vates, nen of eh 480, rer gry at 7c, 1951, para. 57g(2). 
114. United States v. Baca, 161.5.0.M. i311, 26 G.PN. 467(196L). 


35 














cc gy Qn mm "™ (ow pues 
~~=_ at ver <e , ‘ | a : , onl W || 
age =f 4h ~~, — eee - i ype © i.e -en0™s | 


Othe wie tte Wet ee eee ees ee Ss oe ~=oe oo lt ol : 





aed ww OU GU ee eee ce ot oe oy} or 
ri i eee 
het 8 feet ee ee a Cari AA (Mie Ge a tol! aon | 
“wwe eee tae 1s eee aes a ame Ste 
abt et ee Thiet <a ee ne lie eee cote cml 
ae ee ee a 
Pe. ee ee ee “ 
ee ee ee TT 
Zl Or a tee Fe ee) ET eee Fee ae SOR 
She eee eee oe ee! ete ements A = 
A le at i iN 
= mm ie yal Aa ad are GP ah Yet OP 
ee 
ee ee 
ie 
me UP a Bares Je oe eet ad eel 
Sara ay ree 
“ee eee > 
= ; - _ . 
SSS ee Soo | as 


Se in! 


| 
| 























. 


a 





« 
7 = r , a 




















etl Mh, tae ote 
ead Jia Oe ell ot ele mi ia a 
ee 






"7 





wr tic cise ef the is 

Frefane rejections ef legal rulings handed dewr, by the law efficer are 
wnethieal, The Court ef Military ippreuls will not telernte ary interference dy 
either ceunsel or ceurt members with the eubetanes, fers er tense ef the law cf- 


fieer's rulings. ‘uch milinge are final and are to be treated ag auch. Orly in 





this manner can the integrity ef hia cffice be assured and the jivdicious, fair 

























nad impartial trial envisicnec by ims Cede be guaranteed te the aeevsed and to 
115 
the public whose interests in military justice demand equal pretectien, 

It io the right of cevnsel tc press his claim te ebtain the law efficer's 


meidereé ruling ever if it appears far fetchec and untenable, Full enjeyment 





© that right, with dve allowance for the heat cf certreveray, will be pretected 

y ar appellate tribunal when infringed by incerrect rujings at the trial level. 

. 4f the ruling is adverse, the "aggrieved* counnel, be he military er civilian, 
ees net have the right te reaiet that ruling, use proveeative lanpuace or threat~ 
mand insult the law siti Acecerdingly, in a trial cemmenced before the 
(fective date of the Cede, the Court of Military Appealea held it ethically in- 


for ar. individual civilian deferse eccunsel, when cuesticred by the law pene 


Sing his failure te call a witneas whe was prelert, te rewark that the 





am tender's question was the most absurd question he ever heard of, to ash the 





aw menber if he was trying te be funny and to ciate that any firgt year law stu- 
117 


it would know the answer. Although eceunsel has the uncuesticnadle right te 





pees his arguments vigereusly, he may not fleut the authority ef the law efficer 
118 
Gd te make a nochery cf the. requirement of decereus behavicr. 





115. See United States v. burne, 16 Laan a 360 ob. hh. 21S( 1966) where the 
urt @f Military Appeals condemned the ;reoffare rejection cf a law effiesr's 
Ty | by the presiden: of the court. 
» Sacher v. United States, 343 U.5.1(1952). 
117, United States v. De Angelis, 2 U.7.0..a. 2968, 120.2.h. 54(1953). 


118. idic. 
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feo GOULTH AN COMMUCT Syke Denis 


ihe Ruiesa~ 
mw. Canon 21 ard Trial Cede 22(b;: 


& lawyer shovld be punctval in «ll ceurt appearances and, vharever 
pessible, should give prenpi netice te the ccurt and to all ether 
eounsel in the cage, ef ary cireumstarees recuiring bis tardiness 

er absence. it is the duty ef the lawyer to be cencise ard direct in 
the trial «und dispositicen cf carses. 


b. Trial Cede 206,2],ard 22(a) and (¢): 


in his opening statement, e lewyer shevld net state facts that he hea 
ne reason te believe will be substariiated by the eviderce. 

A lawyer shevld net irelude in the content of ary question the sug~ 
gention of any matier which he knews is umtros,. 

A question shevuld net be interruptec by ar ebjection wolesa the ques-— 
tion ia then pyatertly cobjectionable er there is reasonable greund to 
believe that matter is being included which cannot preperly be dis- 
clesed te the court members, 

Examination of ceurt members anc of witnesses shovld be eenducted fren 
the counsel table or frem seme other suitable ciatance except when han- 
Gling decowsents er physical evicerce or when a hearing impairment er 
ether disability requires that he take a cifferert positier. 

A lawyer should rise when addrasaing, or being addressed by, the lew 
officer, exeert when making brief ebjacticna or incidental cemmerte, 
(See alse Manual para. 44 g (1) ). While the court is in session, 
counsel shevld net sxecke, asmvma an undignified poeture, or, without 
the Jaw officer's permission, remove his ceat in the court reom. He 
should always bs attired in « preper manner. 

ivery effort consistert with the lecimate interesta cf the client shevid 
be mace te expedite litigsiien and te aveic unnecessary delays, and 
ne Gilatery tactics eheuld bs employed fer the purpese of harassing 
Rr. AGVersary. 

A lawyer should make every reasonable effert te prepare hinself fully 
pricr to court ap; earances. 


The adherence te preper professional conduct and courtecus deccrum ia the 


ability ef every counsel appearing at trial, ‘hen counsel at trial are 





sity ef wnprefessienal behavior by engaging in frecuert bickerings, verbal 
ltercaticns, frivolcus ebjections, interruptions ard exehungss based upen rer 
mlities, it is the lew officer whe has the aviherity te cerreet ard chastise 


113 
ma, not the president «of the ceurt. 


129. CH 399282, Cannen, 26 G.h.F. 593 (1958). 
a7 
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‘the prefessienal cencuct cf advecates before ccurteemartial ia a cen 


tinuing matter ef concern te the United States Ceurt ef hilitary trrpealea. Judge 

| 120 
Fergusen «cf that Court described the oase ef Lpited otates v. Scoles, aS t 
sheching exumple of hew a general cowrtemartiai shewld net be iried. In dau 
geribing the case he stated: 


tis pages are filled with petty bicheringe betweer courses], 
each side geeningly mere Intent upen seering on the orres- 
ing attverney then in attending te ite task cf insuring that 
justice is dome fairly arc impartially in egurreundines char} 
acterizec with the digrity ard decorws befitting tre serieus- 
nessa of the proceedings. We rewind law efficers ef their 
authority- nay, Guty - to require tilitary and civilian cour 
gel to cenduct themselves in a rarner betitting th Ay pren 
feseien and the courts before which they yractica,"** 


A wore te the wise.... 


in the Seeles case, the eourt cencesned the sharp practice employed by the 














pial ceunsel in persenally requesting the president ef the court te erder it can- 
yened in fatigue uniferms te assist presecution witnesses in their idertifiestien 

’ the aecused, The autherity cf the president ef the ca.rt te preacribe the ur 

| may not be cleverly misused or perverted by triil ccumsel to becomes a weay~ 
om in order i sass the path ef the presecution in cbtaining a cenvietien. Free 
essional ethics and not bachiavellian principles must govern ccunsel's trial 

ora. The court will not tolerate sisuse ef military autherity te gain 4 
Send. "Under our systex of law, means are cuite as japertant ag ends, and 
he name cf the hepuhiis sieuld net be soiled at the hands ef one charged with en- 
its — The court characterized trial counsel's unethical actians 

ae "dirty business" te be vigereusly condemned by every one involved in the aduir- 
n of military justice. 

As te uwniferm at trial, the accused is entitied te present hinself before 





Crp ste ieee 


120, 14 U.d.0.¢A14, 33 CoN. 226 (1963). 
121. Ig. at 227-228, 
122, Id. at 230. 







= ”™ j 7? LAA 
nt eiery eamawere om. same ee » ell 
a } 
es hee % he e*¢ —_, “vp 6 i> tie Lead ‘ee —ye' 


_ s “et - > aes ee UO ae Ce ULL ee ee ‘ Syomum and 


| ie a.) h 





Gan cau wees Ae he WALT te 








oe Of eee rie ols Ve reli ol iii Zeer a) & 
eee 
me ot diet, oi fone oe & eth 9 © ee et ieee 
ee 6 me ee tet @ ey Ss ee ee © 
ee ee ee ee 

RAS Le tetere ee 0 peminy we LL) we hat be 

“6 tay OW Pe pee te Ww OO We ne LL nes 
= ee Gs ee ke) ee eee pel Ve ie we eee? FF 
me tite Bega eee Te shee at he isn oe dn heme at hare) At 
emis Unt reet A  f |” oe 
come ee ey oe Oe sf ET nen & 1/ “ecg ee 

™, em mh mils 
ee ya ery ee ~~ dw LY owe 















om 











| 









a 













_ —_ 
On) S eo a Mahtndd 
TS vs ae a 
ARS 4e 
= 


a military tribural se attired as toe make the most faverable impression upen the 


members of the court. The use of fatigue uniforms cetracts frem the dignity ef 


123 
the ccurt, Exeept in combat er uncer field concitiens, the servies uniferm 
gheuld be prescribed and beth trial and ceferse ceongs] have the responsibility te 


assure that the deferdert appears preperly crasaec in « clean, pressed uniferm 


bearing hie ccrvect insignia «f rark ati the ribocns, badges and emblems to which 


















is entitied. 
124 

The Marval prescribes that the accused aypear in uniferm at the trial. 
It is the respensibility of the service te see that ho dees se. Absertees may 
® ne uniferms at the time ef their return te military centre], It is errer te 
rmit the accused te stard trial in civilidar clothes ard that srrer is eempeunded 
the trial ceuncel makes reference te the fact in hia clesing argumert as 4 
it supperting an inference of an interticn te —_ 
A ferther werd to counsel, new al the military bar -~ ard assuredly this 
Ppeint is net being everatreased. Confinemer:t installations sinply de net inciude 
medern dry clearing facilities. Service uniferus, if any, of pergerrme] ir cen. 
Snemert are hert folded, neatly er ethervise, ir gesbars or similar certedrers. 
hile that wrumpled, lived in leek, may be the fashion mede ci today's yeung 


it hac ne place in the ceurtroem, While pressing this peint it is the 





lal counsel who must make arrangeserts te have the secused presert at the trial. 
ave bis wit get him there early eneugh that bis defense caunse hag ~ for fur- 
her consultation before trial starts. it ig teo late fer trial cerngel, with his 
Wwersary, to start lecking for the accused or to inspect bis urifers ten minutes 
the gavel seunde te etart the ecurt. Te save exbarrasoment, think, plan 


ahead and then supervise tne sxecritien of pretrial arrargererte. Geungel muet 





ED OTL IPD 


123. Ibig. 

12h. MOR, 1951, pars. G. 

«425. CGM 820255, Heeh, 20 S.)..1.563(1955). The errer was held te be nerpreje 
iielal under the facts of this case, 
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predtuce resulta net excused. 
Trial counsei has been strengly eriticed by the Ueurt ef } slitery Appeals 
fer having « set ef signals arrangec with a ceurtreem spectater to alert the trial 
ot 
eounesl tc testiseny irvolving classified infermatien. : vinierering betueen ceur- 


pel at the prosec..tien's table referring to the aeeumed as a thiaf and seevndrel 


ie improper and unjudicieus, Persenal hestility er excessive zeal upen the part 



















ef trial ceunse, is impreper becuuse it preciuces the accused fren raceiving a 
127 


fair presertation cf the evidence. 





An Gpening statement by ceunsel for eliher side is a recegrised precedure 
in trials by Se Usually, such eperning remarbs take place after am 
Paigument, but prier te the hearing ef evidence, anc rermally censiat cf a brief 
peument om the issues te be tried and what respective counsel expects te preve. 

The matter of the propriety cf ccunsel's remarks in an opening statement 
at trial has beer the subject of judicial review. «. 1961 Air Feree Seard of Ke 
w cage found no riseendvct on the part cf trial ceunrel wher his epening state- 
Ont alluded te a pricr assaclti by ace-ssc en the victin and referred te the age 
ult weaper: as being hened te raver sharpness even theugh a subsecrent trial 
ling by the law cfficer rreciuded him from presenting evidence to yreve the prier 
alt and ne evidence was later adduced ag to the veapor's sharpness. The Beard 
‘ound that there was nething in the record which wenld indicate a Gelibearate flevt- 
me ef the rules ef eviderce in erder te prejudice the ceurt against the acct sed 


mG concluded that the trial cevnsel's comments did net exewed the dDeurnds of fair- 
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126. United States v. hauffman, 14 Usd.0.hek. 253, 340.2.7. 63(1963). 

127. See AGE. 4455, Le Angelis, 4 CM eK 654(1952} ,aff'e 3 Died oC ieMadie RVG y 

12 C.K.R. 54 (1953). 

128. NOH, 1951, para. 44g (2). 

(i903 AGM 17542, heoere, 32 C.D.i- 647, pete Genied,12 U.S.0.!.4. 760, 31 0.).k. 
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The test is whether the general impert cf the evidence 4s consistent with 
the epening remarks. Trial ceurnsel ia entitled in hie epening statement te make 
fair comment uyern the testinony he expecta te preve ard a Ss variarce will net 
eenetitute siscenduct on his part er prejudice to the accused, “ 

Obstructive and abusive actions ef ecungei Tlexnt the autherity ef the ceurt, 
make a meckary of the reqcuirenert of deecereus behavior and impede the expeditieus, 


133 
erderly and dispassicrate cenduct ef the trial. Although ceunsel unquestioradly 























hes the right te press nis arguments vigcreusly and freely explere all averues fa~ 
forable to ris client, there is a limit beyend which he may net ethically ge. 

The — pecinein vee of friveleus er unwarranted cilatery tacties cennet be 
a The geverrment'e net at the merey cf defense eeunsel whe centinually 


@Glaime umpreparedress thereby indefinitely pestpoming trial. If such clains are 





friveleus er intencec selely fer the purpose ef delay, recourse tay be had by the 


Pemeval ef such dilatory counsel by competent autherity and by replacing him with 
133 
whe will effectiveiy assist the accused. hest civilier adveertes find 


that they must work evenings when engaged in ths trial ef a lawauit, ace military 
134, 
l muet be prepared te de likewise. 


"Criminal litigeiion i198 net a geme." Thus commented beth the majerity and 
136 


the dissent in A rehearing waa erdered ir. that cass be-~ 





pause Gefense counsel] was dceried a continvanee to inspect a transcript ef the fer 
wr teatimeny ef a witress. Dy way «f dicta, therein, there was tnarnineus agree- 


mt ae te the « es of defense counsel's improper trial tactics arc failure 





ye bear his trial respensibilities: 


130. United States v. Hooper, 9U.5.0.20.4.637, 260.) .h.417(1958). 

i131. United States Ve De Angelis, 3U.5 0 Benes, 120.%.1.54(1953). 
132. See Army Keg. %o.27~1]), parc. 1{ 5 archi1965)57.%.le;'t ef havy, JAC banual 
9 135 &(2) (1961). 
133. United States v. Frye, & Uel.0.h.4.137, 23 O.N.E. 961, 367(1957) (dissent; (dictum). 
1%. United States ve. Heinel, 9 Ueb.0et eh 259, 26 Ob h.29,45(1958) (diseent). 
1356 9 UsS.C ted 259, 26 O.0.K.39 (1958). 
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(1) Silence when defense counsel has the duty te speal may censtitute a 
waiver. There is a regpeneibility fer an accunec, as well as fer the Government, 
te deal fairiy with the court. lefernse counsel cannot knewingly and willfully with- 
held infermation ef matters affecting the trial such as an urautherized view by 
the ceurt members ef the scene of the incident on the chance that it may have a 


 faverabdle effect, and then, when disapreinted, complain. Owen rights guaranteed 























by the Constitution may be censiderad surrencde@mwhen the aceraed krewingly declines 
te avail himself cf them at the trial. the Court of Kilitary appeals will net per- 
tit the defense ca.nsel te remain silent ard speculate curningly aa to a court's 
findings when he has a respensibility to speak ovt befere there .. 

Defense ccungel wugt he censistert. lis irial theery, tactics ard strate- 
@y will be binding on the accused. shen he uses a trial incident fer his client's 
advantage, he erdinarily cannet luter centerd on apreal that the ireident was 
prejudicial is ae 

(2) Self induced errer by the defense counsel may net be used as a basis 
‘er appellate reversal. Ii: a criminal case the ultimate iesue of the gilt ef ine 
» eof the accused is te be determined by a fair trial and net the competence 
ef ceunsel, But it carnet serve the ends cf justice to permit a deferndert te pre- 
eeute ene theery in the trial court and finding it unevecesefi.l, net only substi-~ 
tute ancther theery on appeal, but alee te clajm errer arising evt ef that whieh 
} hinself has aie But the Court ef Lilitary Apreuls will deeline tec apply 


‘ di 
is rule ef waiver where necessary to prevert a clear miscarriage e7 juetiees”” 





136. See alse United States v. Wolfe, SU.5.C.h A247, 2h Col oh 057 1957); United 
8 ¥. Walters, 4 Uss.Geedeb]9, 16 0.1..R.1G1,202( 1954) (dictrs). 
* Unitedé otates Ve GAmoncs, 5 aa Asbdl, 36 Cab oh 139( 196.) « . 
38. See alee United States v. Jones, 7 Uses ede 623, 23 Celebs $7( 1957) s 
United States v. Schafer, 13 U.3.C.n.4. 83, 32 Col ot. 23(1962), 
139. United States v. Brux, 15 U.S.C.heA. 597, 36 Coot. 95(1966); United 
States ¥. Magsumeck, 1 U.3.0.H.A. 32, 1 Goh. 320195)). 
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aw ie”. 


Judge Latimer ir his Gissent in Eeinel, hewever, felt. that the defense 
ceunsel hed ample jretrial opycrtinity to learn ef are obtain a cepy of the tran- 
gcript. ‘the Judge opinec that the halding ef the majerity ate away at the vitals 
ef an effectivs court-martial system, leaving the lew officer az putty in the hands 
vef a clever but vexticus deferse ceo.nsel, ie corvrented: 


the aeeused was representec by an agyressive trial 
cefense ec.nsel whe used every stratagem to aid his 
cause. le represented his client well but, in my 
view, he preeeeded trder a theory that a trid by 
courtenartial is « gawe in which the prize goes to 
the defense lawyer who can delay the final judgment, 
confuse the issues, anc harper the pregrees of trial 
by making numerous dilatory mciions...tie played his 
part madly I am net willing te appleud the per. 
formance. 
















Similarly, with refererea to the irsiructicns giver. by the lew officer te 
ne court mexbers on the elements of the offenses sharged, the deferge counsel aar- 
pt assume that he has ne responsibility whatseever for pretecting the interests 
f the accused ard insuring the fair ard crderly admiristration of justice by raia- 
ng appropriate cbjections tc impreper procedures, ‘he Court of hilitary ippeals 
$ not willing to see court-martial trials Deceme a came where a sly ceferse ccur- 
wl can acquiesce in errereous instructions merely to build a reeerd fer chtaining 
al on appeal. It is the duty of the defense counsel to see thit the theory 
the case most favorable to hie client is adecuateliy presented to the ccurt. 

& omly wust he be prepared in advance te argue for the s-bsission ef a proper 
rk of law to the court mexbers; he aheuld also be yrerarec to subsit pre- 
l dmatructions te which the defense view of the evidence can se fitted. Lefense 


l dces justice neither te the accused nor to his duty as ar officer cf the 


140. United States v. lieinel, 9 U.9.C.b 2a. 259, 26 Gabel. 39,43,47(1958), 
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court when he relies prircipalily on errer and appellate reviev te pretect his 
141 
client. 

A Gefense counsel haa beer criticized for cbostrictive tactics in refusing 
to permit ar accused te answer the lav officer's essential questicn as to guilt 
évring arn cut-cf-ca.rt hearing to Geterxine the provideney cf the defendart's 

guilty plea. The Court of hilitary appeals stated that the defense ccursel should 
aseist, rather than attempt to restrict, the law efficer in fully develcping the 
2 


Bos 


dreumstances surrounding the plea. 











PROS EOL TIC 


a. The Code, article %: 


The trial ecunsel of a general or special ccurtemartial shall prea 
ecute in the name of the United States. 

The accused shall have the right to be rerreserted in his dsfense be- 
fere a gereral cr special seurtemartial by civilian cainsel if provided 
by him, or by eilitary counsel cf his a@m selection if rearomably avail- 
able, er by the defense ecunsel culy apy;cintec pursuant te article 27. 
Should the accused have ceinmel of his aun salection, the duly appointed 
defense counsel, ard assistant cefernse ccunsel, if any, shall, if the 
accused geo desires, act. ag his associate ecunse]; etherwise they shall 
be excused by the president ef the ceurt. 


b. The Narnual (para. 44g(1)): 


Although the primary dety of the trial ceuneel is te presecte, any 
act, suck as the conscicus suppressicn of evidence favorable to ths 
Ceferse, which ia incenasistent with a geruine desire te have the 
whele truth revealed is prohibited. 


Ce Ganen 5 anc Trial Code 4:3 


The trial cecuneel's primary duty is not te cenvict but to see that 
justice is done. Evidence which a:pears eredible anc which clearly 
tends to preve the accused's inmnoce:ce should not be suppressed, 
The secreting of witnesses carable of etahlishing the in:ceerce of 
the accvged is highly reprehensible. 

It is the duty cf the deferse cevnsel, regarcless cf hin persenal 





- 





Rl oe yerss 0 tape nee Ley 






141. United States v. Grith, 2 U.0.0.N.k. 440, 9 CMD. 70,72-73( 1953). 
neel earnct hovever be required to submit prepesed ingtmections. United 
tes v. walters, 4 U.7.0.4.A. G17, 16 Covet. ID], 205(1954); hCh,1951, para.73c(2). 
142. United ‘tates v. Halacios, 9 1.3.0.2... 621, 26 0.".2. 402 (1958). 
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epinion ap to ihe gulit cf tue aeeusad, tc invabe the basic rule 
that the crime musi be preved beyond « reasonable dewbt by ConTt. 
tent evicerce, GO raise all valid Cefanges and, in case ef convie~ 
tien, to present ali proper greurds fer prebatior er in mitigation 
of runishvert. 4 cenfidertial disclesure ef guilt alere dces net 
reGuire a withdrawal fro the case. Uowever, after a cenfidertial 
cisclesure of facts cleariy anc credibly showing guilt, a lawyer 
shauld net present any evicerce irecnsistert with such facta, He 
should never cffer testimony which he Enows to ba false. The crime 
chargec should not be attributed tc ancther identifiable person 
unlees evidence introduced or infere:ces warranted therefrom raise 
at least a reasonable susyicicr of such persen's prebable ruilt. 





















the responsibilities anc cuties of trial cevnsel or defense counsel ir a 
rtial are among the most dmpertant thal can be imrosed on a military of- 
Frevisien was made in the Cede for défense ccunsel to pretect the rights 
f the secused, and for trial counsel fairly ard accurately te preseavte in the 
of the United States; further previgion in this regard ia made ir ‘xeeutive 
der 10214 pudlishing the hanwal by which the iresident, as Commander~inechief’, 
mplementec the Code. Diiitary defense counsel whe fails to exert every lawful 
effort in furtherares of an accrsec!s rights acc privileges, techrical cr cther- 
@e, is himself flaunting the will ef Congress and the order cf his Commander~ 
ef, Seo alse does trial counsel who fails fairly, filly and adequately te 
esert the presee:tion's cage. A trial cewnsel cr deferse counsel who Coes net 
erieusly Cischarce his duties te the beat cf his ability with a scber understard- 
ng that such duties are axeng ihe rest important taska that be will be ane up 
te perform as an officer hae failed tc discharge ar ixeportant a 

The Court of bilitary ippeanis has defined the duties cf trial ard ceferse 
umsel before courtes—mariial ard their relationship te the court. They represert 


ading gerctinizea by e7poesing coun 


& 





iy respective clients in ar adversary proce 
@l under the supervision of the law efficer., Although beth are considered cff3~- 


mere PO mec ayaa a nt OP HO UPS RIE A 


143. COCK S-19369, Branigan, 3 o.).2. 515 (1952). 
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aaa 
ate dad 
esra of the cevrt, the partisanship of their advoeacy fer their cliente differs. 


the basie duty cf ar advewete ip an adversary syster is te dca that which, 
within the framework cf the henerabie ard leritimute means knewn te lew is for the 
Glient's bast interests. Furtherncre, ag trial lawyers knew, the advecate pereral- 
ly sust be a partisa:. advceate if be is te achieve maximum effectiver ee 
Lo 
PES AB LE Ne GE A ES Se ’ . 
'‘FPurthermers he is a partisan acvocate Per his aem sed eliout. AS an example cf 
thie pesition consider the case cf ACh 5-3923 Voege. Therein after the trial 
“ccunset had announced that there were .o previcua convictions, defense caunrel] 
ted that the record shold be checked. the ccurt recessed fcr that purpese ard, 


at the receas, the records cf two previous corvicticrs were adnitied inte evi- 


d 
. - The serterce awardec by this special ecirtemartial ineleded a bad cenduct 
: harge vhich would not have been permissible but fcr the previous cenviections, 


Beard of heview set aside ao much of the sentence as was basec on the previces 


gomvictiona. It held thet the unexplained action of defense ecunsel in calling 














the court's attertion to the previcus convictions was prejudicial te his cliert's 
Counsel's duty in this sitwatioen was to marshall the matters preperly 
) evidence in the way most faverable to his client, net to offer evidence against 


However, the trial tacties cf the defense must be within and not witheut 


ae See Frergueen,d. in lnited States Ve i Task cus. 7 9 bebe C al jel» C7, 2b 
287 , 396( 1958) and Sa. te8 States Ve ws Panes 13 ° ig ie adel « Gi, 32 God ol mF ,56{ 19D). 
“us. See Sutton, herevaluation of the Canons ‘ef Erefesoional. Eebhies: 2 
. teint, 3% TennsLlev. 132 (1966). 
3 United otates v. Kitchell, if U.S.C.N.A. 202, 36 0.).h. 458 (1966); Ellis 
United States, 256 0.3. 674 (1958). 

147, See dissent of Fergesen, J. in United Stutes v. Yeung, 13 1.3.0.h.4. 134, 
oe} R. 134,141 wherein he refers ic the partisan adveeacy of beth deferse 
and compa a the eS at an article 32 poet inves —s oe 


> Murphy, » sual © hieg for 1 Urpus YEVOsS Ly 

| Colum, Le EOVe 353 561) . 
4s. ACH S=3923, Seema, 6 C.3..3. 608 (1952), But see Opinion le 267, ABA, 
iens cf th» Committee on Professional Ethics ard Grievarees 609 at é15 (1957.0 
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the truth and the law. the commen nelicn thet in a ¢criminal case the presecutic 

is bound to a high cegree by the etLics cf adweeacy, whereas the defence counsel 

ig beurd by littie or nene has Seen tie aubject cf much reccnsideration. There 

has been an increasing protest ageinst that philesephy of advecaey which veuld 

allew the defense tc treat trae law a5 a mere gare while helding the preseention 
AD 

te the hichest standards of fair play anc cancer. 

dudge Warren ©. Burger of the Court ef apraals fer the idsiriat of Colum 

bia has stated: 

It must be remembered that there is sect a dual stardard of conduct, 

one for the preseciter anc one for the deferce counsel. For is there 

a different standard cf profeesicnal duty ae between paid cr unpaid 

counsel. The fact that inproper ecrdvet cf a preseacuteor {8 more 


readily dealt with by reversal of se: piihidald sheala cet lead defy uae 
counsel to believe that sueh conduct goes unretieed by the ecmrt. 





Trial cevnael, cecupies an anomalous pesitien. Nis rele is not that of 












truly rartisan advecate, but rather, his primary duty, as a represertative 
151 
f the geverneert, ia to see thal justice is done, 


Im United Sistes y. Valencia, im assessing the lindtationg te be placed 
the conduct of the trial ccumsel, the Court of hilitary apreals said: 





eoetie ig representative, net of a party te ordinary civil litiga- 
tion, but of the sovereign state. It ie his primary duty to see 
that justice is done....ve have no desire to quell the natvral da- 
sire ef eccunsel te win a case with which he is asscelated. how 
ever, in the case cf the trial counsel, this quite ecemerdable 2mal 
must be tempered with a realigation of his resrensibility fcr insuring 
a fair and impartial trial, condueted in acccrdance with prerer 
legal ¢rececdures. This duty hae a peeuliar significance in the 
eencuct cf ecurt—uartial trials, in view ef the histerical status 
of the ‘trial judge advecate' ae the legal represe: tative cf beth 
the accused ard the Gevernrent. winthgo,, silitary Lew anc Frece- 
denta, 2c ed., 1920 eprint, p. ISK. 





ie etn eteteemeatd 






150. neat 7. United ae 297 ¥ 2d, yey ate, nda) (ome currirg cvin- 

151. United States v. Johnvon, 3 UU.C.P.4 whi T 13 cult h 4 3t19 8) Dut see 
] States v. Haimsen, 5 bed eCall oc e20E, 2] 1€, 17 Ce) 208, 216(1954) to the 

ect thet the trial ~~ 4@ at least in seme re a "partisen" and Latiper, 
© in his Gisser:t in United Statea Ve Heatry, 10 U sii! } wk. 311, 310, Ai GaP aks 

| 2(1959) (diseent) qvot _— a ceergia stute ecurt ef apyonl decision te the 

: , that the peblic progect.tor is necessarily & * eee a 

1§2. United States v. Valencia, 1 Ush Ga 20415, J dy Oo hel +7, 30(3952). 
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Amd in the ecurse cf ite crinien in the case of United States v. Berger, 


the Supreme Court cf tne United Ctates stated: 


The United States .ttormey trial counsel is the representative 
net of an otinaty party tc a contreversy, but of a severeigenty 
whone chligatien tc govern impartially is as ecupelling as its 
obligaticr to gover at all; arc whese interest, therefore, in a 
eriniral prensa. tion 48 not that it shall win a case, but that 
justice shall be deme. is such, he is in a peculiar ard very def- 
inite sene= the servart of the law, the two-fold aim of which is 
that guilt shell rot escape or inrecerce mffer. He may prosecute 
with earnestness and viger - indeec, he shewld de se. Ent, while 
be nas strihe bas blows, be io not at Liberty to strike fou). ones. 
5.98 tuch bi bo refrain wi ere; roper_Be sheds calculated 
to precuse = wrongful senydebion a9,ib 38 to use every Legitimate 
pears t¢ oping about 4 Just cue. 


There are limitatiens cof course on bow fax trial counsel gust go to frl- 





his ethical obligations. As stated by Judge Lativer in his disgert in Uni~ 





deg States vy, Beatty, the trial ccunee] dees rot have the burder ef inpeaching 


cuz, witnesses, briefing defense counsel cn the evidence whieh is readily cb. 





“sate, assisting deferse counsel in the preraraticn cf bis ease, cr advising 














deferse ecunse) what evidence shevld be intreduced. 4 trial is an adversary pre- 
eding anc the essentially conflicting interests cf cprosing ecursel must be cer- 
154 
It ta axiewatic hewaver, that trial counsel coming inte pessessicn ef facts 
sable te an acevsed but unkrewn te his, should either present thes te the ocurt 
LBS 
» at the very least, disclose them to the deferce. ievever, the trial counsel 


not obligated to present at the trial proper, all the preef adduceac curing the 





e . investigation so long as testineny material ic bre defense is net suy- 
156 





ern 


153. United States v. Lerger, 295 U.S. 7 at &8(1934).( Muphasis added. } 
ve alac }c, 1951, eli 44-6 
1556 tudnn, C.J. in United States v. Stringer, 4 U.o.C.b eA. 494, 16 Oni]. 
| 2( 1954) (disser:t) . 
” 156. See Unitec States v. Vetrewale, i3 UehiwSel Add, 3x2 a 1.6 33061965 ); 
da v. Sanford, 7& F. Supp.963(%.0.Ual947) sUnited States v. lalumphy, 13 [.<. 
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In niljitary criminal cases, the cefense eounnel has available te hin om 
behalf of his client much mere direct and cenera@ly broader rears of Giscevery 
than would normally be available tc hin in civilian criminal pimectdice. In the 
orcinary gereral cevurt-martial case, ali reievart eviderce against the accused 
an the hands of the gevermmert is mace airectly available te defense ecunse] ir 


457 
ticle 32 pratrial investigation and he car alse call witrenses or. behalf 



















fhis client and request the investigating cfficer te cbhtain cther evidence which. 
be relevant. aise at the trial proper, tie accused's right to subpcena wit- 


s and make motions for spprepriate relief es him preetically unlirited 


Mana om 


rv 
5% 
for the production of favorable evicence. Newever the availability ef 


dnery for extensive diseevery anc preductier cf eviderve deen rot entitie de- 


nee counsel to use that machinery for Jmproper rurposes and yreper discovery 








* dceumentary evidence requires that the ceeumsnisa be relevant to the subject 

yr of the incuiry and that the request be reascnable befcre the deferee coune 
@l is ertitlec to ebtain mae 

The advocate is more than a hired brain and veice; th ai which ne 

s showld be used by him as a warricr, not as ar: em... The adversary 

1 is infused with tacit restraints ceverning beth the yresecuticen ard the 
The partisan adveeate f.lfills his responsibilities when his ceal fer 

| Client's cavse promctes a wise and informed decisicn of the came by the in 
rtial triers of the fact. Iie faiis to fulfill his rele and trespasses against 
@bligations cf professional respersibility when his desire to win at 211 costs 


le hin to distort and cbhseure the court members underatandirg of the case 





See er 


157. UChJ, art. Bee 

158. bon, 1951, paras Parade » Coppars ule ile) Fed. {. Grimed. oe asd art.32. 
159. United States Vo Franchia, 13 Uae TaGarels 315, 32 oa s 5 1962). 

160. Parry, Sever: Lamps cf Adveeagy 18 (1924). 
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rather than providing them with a nescec perspective as to the acct ced's theory 
161 

of the case. 

6. 


VISCOVERY oF FRAUD 








ae The Manual (para. 46 g }: 
It ia inpreper fer ceunsel to iclerate any wanner of fraud or chicare. 
b. Canons 41 ami 15 and trial Code 25: 


wher a lawyer Gisecvers that scone fraud ox decey ition has been prac 
ticed, which has unjugiiy epasecd wpor. the ceert or a rarty, he 

shevld endeaver te rectify it; at first by advising his client, anc 

4f his client refises te fcrege the advantage thus unjustly gained, 

he eheuld premptly infers the injured peraen or his counsel, s0 that 
they may take aprrepriate stepe. 

The. office cf attorney dees rot permit, cuch leas dees 1t demand of 
him fer any client, vieiation of lew or any manner of fraud er chicane. 


















Vile the fundamental requirement of a fair and impartial hearing ape 
gs te presertencing precedures, an important basic policy coverring such 


edings requires that as full « pdetwre as possible be presented to assist 





the court in imposing a proper senteres; nevertheless, the accised is net per 


eG to portray a false impreseion of the ecenemic situation of his wife and 
1.62 
[| to the court in the guise of sxteruaticn cr esthges ia. fote sheuid be 
163 


se 


ken of a hew York case, hatter cf where an attorrey whe in« 





3 om the truth ef his client's testimony in a civil case wher he knew it 
te be false was barred. 


haport of the Joint Gongs erereos, dd, AeBele 


162. oh; y 411402, Stevennon, 34 O.b.2. €55 (1964) 15 0.3.60) 
= Cel. ete 478 (1964). 
3. 135 App. Div. 634 (1909), afftd 199 &.Y. 539 (1916). 
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a. The barveal (pare.44 g(l)ard 48 o ): 

It ia improper for the trial ccunse]l cr deferse counsel to assert 
before the court his persenal belief as te the milt cr irrecerce 
| of tie accused, 

b. Canmen 15: 


It is isproper for an attorney to assert in argument his persenal 
belief in his client's innecencs cr in the justice ef his cause. 





















@. Trial Cede 20 (h): 
& lawyer sheuld net assert in argument his persenal belief in the 
integrity ef his client or cf bis winessea cor in the justice of 


his ecavee which is unrelated to a fair analysis of the eviderce 
teuching these matters. 


It 1s no preper concern of the court that ccunsel is serscrally convinced 
the evidcerce he has presented, the appearance cf undwe influenee on the ecurt 
wt be aveidec since it is the indepercent respersibility of each cmrt nerber 
bp reaclve impartially the question of the accused's guiit or immecerce in accord- 
@e with the law and the evidence adeitted in cart within the dictates ha 

f 


. conscience, net in acecrdance with what octnsel say they have rreved, 


It has alac been held errer for the irial ocuneel te express his persenral 


165 


plief that the testimeny of the accused waa a lis. 

» PERSONAL PXPERID EATS 

a. Trial Code 12: 

A lawyer sheuld never conduct or engage in experiments invelving 


any use cf his own persen or bedy except te iliustrate in argue 
ment what has been previcusly admittec in evidence. 








> he AGH 5651, lobinsen, 7 C.N.he G18 (1952), pet. derded. 2 623s ei 69], 
 Cebek. 178 (1953). 

165. Ch 4053603, Reddich, 33 Cash. 587 (1963). But see United States v. 
SCLCr, 7u ot eGelieds 126, 21 Gelbelis 252 (31956). 





52 













oe ee Comrn 1 me oat rime oun “we 
Per © ee ne Ve eens oe: es , 
ne ee 78 Nery Aad “4 —~——, ieee 
eee 1) eet ot le Oe es wt! S- cole of af ou - 
ee HN) (es Let ae cee sd a 

| a tee Hite Ow wiv At tow on _ 
ee ee 
och 3 4d eed bel 38 











i 


‘ = 
- 












eee + Mie tower, A 


SSE 


eth | me er ets 


oneal a rae ee 


ie 4h teumth-< 








The Case lay - 
1E6 
Imusdiately prior te the trial in Unjtec dtates v. bs Gants, the trial 
eounse] received twe petential exhibits: a rifle and cartridges, Ls thereupen while 
outside the courtrem loaded ine cariidge inte and then sxtracted it from the 
weapen. Thereufter, during the trial when firearms evatiner had testified fer 


; . ; 
“the defense that the reund in cvestion had never been extracted from the rifle be- 

















it bore no markings, the trial ecunsel tentified in retwttal as te his exper- 

ment and ther in cleaging argument stressed the corflict between the expert's tes. 

rand his pretrial experimer:t wher arguing that the rifle wes leaded making 

t @ dangerous weupon at the time of the offense. 

The Cout of Military appeals in the be Canta case auid that it lecked with 
vor on the procedure employed By thea trial counsel. the ceurt stated that it 

S$ wnrecesaary for the trial ceunsel te become invclved because another sarvice 

suber, fariliar with the operation of the rifle in cuesticn cemld have perform 

A the experiment. It concluded that the errer constituted pecr judgment on the 

art of the trial ceomnsel and nencenfcrmanee with ;rofeasicn standards ef conduct 


ut did net require reversal under the partievlar facts cf the case. The case was 





Judge Fergusen disserted as to the majerity's cpinien regarding the exper- 
% cited Cancn 19 and peinted out that in effect trial ceunsel created the ev- 
Although the peint was not spelled cut, trial ccunsel had tasperec with 

» evidence pricr to trial and could have placed marks en the cartridge that were 
et there when he received it. As the majority opinion indicated, the yreper se~ 


tien would have bear for trial ceunsel to have the expert witress, ret counsel, 





{ the experiment in open court during cross-exarinaticn. 
Infermal cpinion Ne. 914 of the Americar Mar Asseciatien's Committee on 





Oe rR 


166, 19 Le boS MA. Ks 346, a7 0 oh dns éa0 (1959). 
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167 
rrefessional Uthics held that it ig usethieal cerminet for an aticrney to subs 


stitute other persens for ths true cdefercaritsa at the ceferdant's table in open 
court to mislead the ceurt. A ginijar ;ractiee foisted on the ceurt in a general 
eourt-wariial cenvered pricr te the Cede waa eordemred and the defense ceunsel, 
ne Lieuterart Shapire waa later tried and convicted fer delay ef the ecewrt based 


268 
upon his unethical tuctics. 


be PUBLISITY ABD Mee OPAPEs Eat go 







a» The Manual (para. 42b and 53g }: 


As publication in the ~— press, Gr en ths radic cr televisicr, 
or the circumstances of a pending cage may interfere with a fair 
trial amc otherwise prejudices the cue adeiristration ef justice, 
ecunsel should refrain froe discussing sicr clrewmstarces with rep- 
resentatives of the press, radic, or telavisicr unless authorized 
by the convering authority or cther cuoipetent superier authority. 
The taking of phetographs in the ecurtrom during ar open er elesad 
session ef the court er breadeasting the preceedings from the 
courtroom by radic or televisien will not be permitted withe:t the 
pricr written apyreval cf the Secretary cf the Departeent concerned, 


b. Canon 20: 


Revsyaper publication by a lawyer as te perding cr a:ticipatee liti- 
gation may interfere with a fair trial in the Courts ard ollLerwise 
‘—p-lameons the due administration of justice. OGeansrally thay are te 
be cordemned. If the extreme cireuustarces cf a parti elar case 
justify a etatoment to the public, it is urprofessicral tc make it 
anonyzewsly. An ex parte refererce to the facts ahevled nct ga be- 
yone quotation frex the reecrds and payers on fille in the court; 

but even in extreme cases it is better te ayeid any ex parte staie- 
mente 





¢. ducicial Canon 35, Americar Dar Asecedation, Carcns of .udical Uthies: 
improper Publicizing ef Court Frosesdings 


Preceescings in cowrt sheuld be conducted with fitting dicrity and 
decerur. The taking ef photographs 1; the ccurtroem, ct ring ses- 
siens, and the oreadeasting er televising of court preeeecixcgs, 


a me RN SLA NIG SS Oh - . eT 


167. Informal Opinion Ne. 914, ABA, Informal Cpinicna cf the Committee on 
wadoral Ethies (unpagdinated 1964). 
168, Shaypdre v. United States, 26 0.1. 107 (1943). 
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detract frees the essenti. 
rarticirants and witres« 
cernsey tions with resrect. 
shevid pet be permitted, 


aig pty of the }recescires, diatract 
F sivine Lestimery, ara ereate mise 
to in the minc of the pebliec and 


2 
% 
te 
all 


ob L- 


J 


é&, Trial Code 24: 


4 lawyer sheuld try ids cases 42. court and uct in the newpapers er 
threvgh other news media. ~~ shoule rot publish, cause tc be pub 
lished, or =e er abet in any way, directiy cr indirectiy, the pub- 
lieaticn in any rewspay-er ~ ether cccunentary mediur, or by radic, 
television er —— deviee, cf any waterial concerring a case ox: 
trial or any perding or unticipated litigaticn, ealevlated or which 
cight reagonably be expected to interfere in any marner or to any 
Gegree with a fair trial dn the ccurts cr otherwins prejudice the 
due administration ef justice. If extreme circumstarces ef a par- 
ticular cage require 2 statemert to the public, it siexid net de 
made anonymously and reference to the facts shcrid net go beyernd 
ouctation frem the records and parera or file in cert or other 
efficial dceunerts. ko statement sherld be made which indicatea 
tnterded proof er what vitnessen will be called, or which ancurts 
te ouant Gr argoment eon the terits of the ease. 





















The previsions ef Canen 20 heve ween-the a.biect cf much cispute ameng 
| for seme tine, Clearly hewever, ever thovgh the Cancer refers enly to 
because it wea drafted pricr to the deveccpment of television and 

it inclides within its seepe and ery the nears of public cemmurisa- 
develeyec since its adception ir . The Parual provisien, of course, 
cever all the media and deapite one's wr prefererces, it must be reealled 
the previsions ef tha Manual which are rot apntrary te er ircersistent with 
. Sode, have the fcren anc effect ef a Uthiies opinicnusa have held racie ‘ 
television oreadcasts of ecurt preeeecings from the ccurtrece tc be inpreper. ° 
It is not & question ef freedem of the preas whach here cercerrsa us. The 


anc all other news media are free to print whatever is in the public reecrd. 
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_ 169. Informal Decigicn io.805, ABA, Informal Gpiniene ef the Committes on 
Jeral Ethies (unpaginated 1966). 

‘170, United States v. Smith, 13 U.%...).A. 105, 22 C.w.N. 105(1962). 

pie Opindens hes. 67 and 212, ABA, Opiniones cf the Committes on Fre- 

241 Ethies arc Grievances 163,425 (1957). 
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But when an attorney on che side yublishes stetemerts befcre or curing the trial 
ef a case concerning evidence to de offered cr alleged facts abeut the came ea 
geunter-statezent fre: the opposing attorney may well be called fer, and in the 
ensuing battle of publicity, the public or the preas, witheut benefit of the roles 


of evidence, may influeres the cecision in the case to the detriment ef the rirchts 






























ef the litigants. it is not the function cf an advecate to try his case cutside 
the courtroom and gratuiteus cemsents made publicly or threuch news media about 
he casa before it ic finally cispesedc of by the court, violates the eririt of the 
rning ethical ae 

Of ceurse, wilitary triais are public and if a leeal news media considers 


® courtemartial of avfficient public interest te detail a reperter te fcllew the 


owt 





developments, there i@ ne prejucice to the accused in the reporter's attend- 
e at public sessions cf the court. This sert - reportorial coverage is of 
ry day eceourrenes in civilian criminal —" 
her is a press cenference by the acevsed anc a later press release, aye 
a by the convening authority, prejudicial to ar aecused where the accused 
sted on helcing the prega ecnference and the subsequent press release was - 
Pp mere than a factual repert ef what had cecirred up te the time cf ite cme 


The questien ef what information shewle net be divulged te the news madia, 





m cases where a releases has been avtherised, still remains. Gpinicrn he. 31 of 
175 
. Ethies Cemrittee of the Colorado Bar Association prevides that beth rman 


OR BGS Dg RRRMBG Bi 


We, Informal Jecision Ne, 605, AGA, Infermal Upinicons of the Ceamittee on 
feasicral fthics (unpaginated 1966). 

173. adh. 8603, Berry, 16 C.i.F. 842,651, 
I Gebielie 21, (1954). 

17h. wo NOM 5800063, Hendersen, 29 C.).). 717 (1958), 

W756 The content of this Ly mend ane 6 June ir 4s Sante Lome in Sears, 

£ Pane Vi nét-Gl nt jig | nens of Py offers ox i os, 33 
¥0149, 152( 1964) « the opinion was based largely or the hep ert of the rub. 
Comment on Pending litigatior of the Committee en the Bill of highta of the 
tien of the Bar of the vity of Wew Yerk presented te the anzual meeting of 
that japeatinhien on lifayl954. See also Gyinier he.199,ABA,Spiniens ef the Cer 
wittee on Professienal Rthice and Grievarces 400(1957). 
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bere of the bar and the press have a duty to refrain fror publishing ir erdminal 
proesedings: (1) amy prier eriminal record of the sem.sed; (2) ary alleved cen- 
feasion cor aGmissicen cf fact bearing wren the guilt ef the accused; (3) any state- 
Ment of a public official as to the gilt of the accused; (4) any statement of 
@evnsel's persenal opinion as to the accused's guilt er innecence; ard (5) any 


Comment uper evidence, credibility ef any witness or matter whieh hae beer exe 


i from evidence. in addition to these five categerles, a proposed awend- 










emt te Canon 20 alse weuld exclude any comment om the resvites of er the defend. 

it's refusal te take any test or exatination, ths idertiiy of preerpective wit- 

Bs except the victim and on possibility ¢«f a plea of guilty te the cffarge 
17 


>a leaser included offense. 


a. Manual (para. 42 b): 


In performing their duties before courisemartial ceunes] sheuld 
treat adverse witnesses and the accueed with fairress a:d due 
consideratien. 


bo Canen 1é: 


A lawyer eheuld always treat adverse witnesces ard suiters with 
fairness and due censideratien and he shevid never ninister te 
malevolence cr prejudices cf a e@lient in the trial or cendict 
of a eaues. The client cannot be made the keeper cf the lewyers 
ecnecience in prefessional mutters. He has no right to demard 
that his ceursel shall abuse the opposite party ex incuipe in 
effernsiva perseralities. Imyreper speech is not excusable on 
the ground that it is what the client would say if speaking in 
his ewn behalf, 


e. Trial Cede 15 (¢) ard (a): 


& lawyer may advertise for witnesses to a particular event or 
transaction but net fer witnesses te testify te a partievlar 
versicn therecf, 

A lawyer shevld mever be unfair or abusive or incorsiderate to 


176, Advisory Committers on Fair Trial and free Freas, trepoged Amendmert 


y 4 0 ht. rae} 1967 Red S.Bad o 1éOe. 
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adverse witnesses er e,poging litigants. or az any question 
intended only to insult er cegrade the witness, lie should nev- 
er yield, in these matters, te sug estiens or demands cf his 
elient cr aliew any maleveleres or prejudice of the client te 
influenee his actions. 


The Case iaw- 
It is ispreper comcuet fer a trial counsel te threater a defense witressa 
177 
for testifying on the accused's behalf. Similarly it is improper fer trial ccur- 



















gel te continue the questioning ef a witness in epen court «fter he has rapeated- 
refused te answer cuestions om the basie cf his privilege against self in- 

wr — Sueh continued queaticning in effect adde weight te the rrosect- 
ter, case while effectively denying the defenses counsel an eppertunity to cross 

gxamine. The sclution in questionable cases, <f course, is te have ceunsel and 

law efficer cuestion ihe witness in an cutecf-ccourt hearing relative to bis 

od refusal te testify. 

Improper examination cf a witeess by the trial ceunsel that is persistent 


contumacicoue is prejudiciel and cannot be cured by an order cirecting that it 
Lae 





be expunged from the recerc and disregarded. 

and a last word ef caution whan sévieing clients whe are witnesses in the 
rifal ef another. It will be ne defense te a2 witnees who wronzfully re- 
vmes to testify after receipt of a grant of immunity, that he se refused on the 
e ef the errcneous advica of =e Enew the law before attexrtiing te 


pdvioe a client hew te aet in accerdance therewith, 





77. See United States ve Grady, 13 U.5.0e) oh.242, 32 Col .!242( 1962) ( dictur). 
176. united States Ve Boléen, iZ Lewd wi eth ohedbdy 28 Gust ot -406( 1960) ; vy 4114350, 
deker, 35 C.N.i. $66(1965). 

179. ibid. 

80. See United States v. S'Briski, 2 (. 7.0.1 04.361, 8 C.) .2.162(1953) (dietun). 
gl. United ota tes Ve hirseh, LS Cult aod Ms B4, cy) er oo 56( 1964). 
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Freper prejaration by trial and deferge ecunsel rscuires consideration of 


the pertinent rules ef evicence se that counsel will cnly seek te irtredvese cor 
2 
patent evicernce at the ccurt-tartial. Questions sheuld be directed te the elic- 
















iting of testineny which is relevant to sone issue preperiy befere the court and 
under the general rules ef evicence, is comypetert as preef cf auch isste. 
bis dees not mean, however, that covnsel must be absolutely sure ef the adnis- 
ibility of certain testimeny befcre they seek te present it te the court, for it 


proper to effer testimony ef cewbtifvl relevaney or cempetercy; but aencuct on 





part of ceunsel which displays a deliberate cisregard cf the rules cf evidence 
Ran attenpt te influenee er confuse the mexbers ef the ecurt is highly TE 
Altheugh the fers and content ef queaticns rut te witnesses is largely 

n the disersticn of examining ceunsel, certain types cf questions are inp rer 

fy, ard may be prenibited in the discretion cf the ruling officer, aAmeng theme 

that are generally congidered inprerer are the following types: 


184 
ae Ambigueus or indefinite questions. 






5 ot 


b, Nisleading questions. saceerdingly, questions which assume facts that 

fe net in eviderce or nismiote facts about which the witreass has testified are ime 
59 “tug Similarly, avestione shevld not be asked fer the purrese of susgeating 

$ known net to exist, ner questions that are clearly petenata-~ anc are 


d,witheut expectation of answar,te prejudice the caurt mesbers. 





162, MUM, 1951, 44£ (3), 48g. 
1&3. United States Ve wchnsen, 3 bel rated oieh 47? 13 Coliiels 458 (1953): Und tec 
vs Valencia, We3.CHoiedl5, 4 Seised. 7(1952)0 
2952 x hoa 2) See United States v. Berthiaume, 5 tint Sa 3669, 18 

ike 1955) (dissent). See alee United Stuter vs Russell, 7 U.t.C.P AGG, 

| Cohak 1954) ;Ck 390178, Tayler, 2 0.N.! eI rae 
185. HOM, 1951, 14992) NCH 258, Steckdale, 13 Oi.h. 540, 543(1953). 

186. WOM, 1951, 149¢(3).A0h 7761, Schredber, 16 CoN he 639,672(1954). aff'd 
Bees .Oebi.A. 602, 18 CuM.R. 226 (1955). 
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187 
G. Multiple questions centainer in a single cvestion. 
16S Bo 


G. Previeusly asked and answered questions, 
e. arpunentative questionga which have ne valid purpesa concerning the 
189 
impeachment cf tealincny. 
| f,. Unneceasarily accusing, insimating, defaring, harassing, enneying =. 
twmiliating questions which have ne legitimate er reascrable impsachment basis, 
ge Leading questiens during cirect or redirect rn, ae te 
(1) preliminary or intreductory ratters, 
(2} ignorant, yeuthful er tirid witnesses, 
(4) dnadvertent errensous statenerts, 
(4) directing attenti 4 t©0 a particular subject, or 


1 


(5) hestile witzesass. 
















Te aid the law effieer cr presidert ef the special cartemartial, in his 
tesk of ruling initially om the adcissibility of avidence, there ig impesed uren 
pel the duty ef objecting to evidence considered to be inadmissible. ‘The spe- 


ifiec greunde fer the objection must de stated, and ordinarily new haees way net 
193 





») raised for the first time en apreal. 





It is slexentary that the rresecttion shmid refrain fron cffering ary sert 
£ evidence for an inflammatery purpese. Tewever, if the ites cf precf is admis 





ible for a legitimate purpose, the fact that it may alse pcacibiy tend te possess 








187. bob, 1951, U49e(2). MCh 258, Steehdale, 13 c.h.! E0540 543(1953) « 

IBS. Gh 26677, 8, 13 Col 00407, 412 (1953) je 3 353163, }hillips, 9 CMe. 

(1952) aff'd 2 0.5.0.%.40137, 21 Golo. 2371953). 

189. See Punster & Larkin, Pilitary Bvidenee 349(1999) and cases cited therein. 
190. ME, 2931s pore edhe LOR?) eUnited States Ve Berthisure, 5 & #2 65 al edeGE9 y 

fas 5) (dissent) ;40h 53-2303, whiteker, 5 C.F.) .535, 5491952) (een 

ion). 

191. United States v. Bigelew, 11 .5.C...A.527, 29 C.! (e343 1960) 5 tnd tod 

| pW. Kamdall, § 703.00 04.535, 18 6.)..1.199( 195") sUmited “tates v. Smith, 

>. Wetec sets, 1 Cel eo wih} (31953). 

192. Ch tg 1951, parael4}cedG. 13943, Crechker, 350 mR 725, 736 I9EL) 

193. United States v. Srewn,16U.5.0.)..4.452, 260 2 21.48(19 52) Ch, 1951, para.4ig. 
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a shocking aspect which might corselivable excite the pansion ef the court masbers 
Ls, 

is net, in ard ef iteelf, grevne fer reversal, ” The trial ceungel hea a right 

te offer whatever evicence he thinks best suited te help the court-martial under 

atand the testimeny provided he cess not excerd the bewmls of rreprieiy by uging 


Unduly inflammatory items. he is net compelled te aceept a defenses offer to stiy- 


late these facts which phetegrapha, such aa theee of 2 rurder vietin's bleed ceve 


195 
#ved head, ware intendec to corrcoberate. she law officer has wide discretion 
196 
an the admwiasion ef evidence ef this Lind. Tke test ia whether the ;rebative 


197 
s of the evidercs cutweizhs the nature of the exhibit. 












Accordingly, the following items have been held te ba admiasible ever cde 


ebjections that they served only tc areuse the rassicrs ef court members te 
19€ 
prejudice of the aecused: skull and skin cf a deceased female vietin, cole 
199 
red photographs cf bruises on ar assault victin, phetegraph ef a blind aged 
200 


asaault vietin, eclersd phetegraphs anc transparencies of a decsased 
shild shewing some linited dissretion dvrirg the ga of the phetce 
of wewnds om the bedy of a homicide vets sketch ef a female beady shove 
ing physical injuries suffered by « rape een ard a phetegraph ef the bedy 

f a child rape-hovicice atte 


Similarly, altheugh trial counsel shevld aveid inflammatery ecements dum 
me argument, facta and clreumstanees interwoever with the offerse need net be shunned 


205 
mn theugh they cast the accused in an unfavorable light. Agcordingly, in eles- 





a RR ST 


194. United States v. Marthelemew, 1 U.5.C..A.307, 3 GaP. 41,48(1952). 
195. United States v. dea, 4 ish Sei ete S72, 16 Cd olte 145(1954. 

196. United States v. Wiwberley, 16 Ue edad, 36 Cohe'. 159 (1966). 

197. United States v. Themes, 6 U.5.6.).4.92, 19 C..heA2e (1955); Ch 41277), 
198. United States v. Thomas, gupra nete 197. 

199, CK 400743, Swisher, 22 C.).h. 470, petedenied, 28 C.i.h. 414 (1959). 
200. United States v. Barthelemew, 1 1.5.0.) 64. 307, 3 Co! 41 (1952), 

201, ACM 17412, Heughter, 32 O.).1.579, aff'd 13 U.S.0.b.403,32 Col 7 .3(1962). 












| 202, United States v. Harris, 6 U.5.0.) 1.736, 21 C04). 56,(1956). 

. 203, Undted States v. Hemett, 7 UsS.cbede 97, 21 Cold. 223 (1956). 

| 204. United States v. liurt, 9 U.5.U..A. 735, 27 C.K. 3 at 47 (1958). 
. 205, United States v. Day, 2 U.5.0.242. 416, 9 CoN 6D. 46 (1953). 
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ing argument in 2 murder trie] it wes held thai trial course] did ret everstep 
the beuncs of prepriety anc fairness when he characterised the act as a "eeld 
bleeded murder” ard referrec te the accused as an etherwise "nice chap who has 


, his own private philesephy ef who sheuld live and vhe sheuld die" whe had con 





















eda deard in which he was not enly the cenverine antherdty, judge ard jury 
206 

wut in fact wan the "lerd hich executicner.” 

OFS Agi TARTh Bore 


It ie well settled that neither the results «ef a “Ife detector”® inter 





ation ner a truth serum (sedfunm amytal or penteth«al) test is admissible in 
207 
trial by ccurtevartial. ihe right ef rvafvusali te tabs a lie catector test 


a@lis within the privilege againct self incrimination and it is imprerer fer 


a, 
@ trial counsel] tc intredvce sich evidence cr arere the tare. 
in Uniied otates vs. Ledley, the Court of Filitary Appeale stated that 


» principal reager why the resilis ef pelycraph exarinations ars inadmiagible 


s in the prebability that the ceurt wenbsra would attribute urcue eignifieanes 





these results in their ultimate detamsiraticn of the accused's guilt or inne 


Additionally, the teste are not infallible are are subject te the perila 
21C 
> consciers cecepticn by a suspect. 


Hewever, tbe mere fact that an accused ia interregatec with the aid ef a 
ph dees ret render a subsequently obtained admisalen or corfessicrn i:ac- 


eid 
ible ina trisl by caurtexartial. Aecordingly, wher. evidences of a pely~ 








206, United States v. Lee, 4 UeieUebeds 571, 16 Ci .i. 145 (1954). 
«207. United States v. kansey, 5 L.2.ce.a. 5U4, 18 Co) .). 196 (1955), United 
pk | Ve Beurcher, 5 Un Oolth. 15,22, 7 Ce, A, Lip we (1954). wi, United itutes 
elf, 9 LaSeColieds 137, 25 Cohehe 399 (1958). 
AOM 14909, © 25 GaMelle 908 (1958). 

2096 1] UsS.C.bwke 65, 29 CM.h. 475 at 479 (1960). 

210. United States v. haaeey, : Uae eene Gldy 18 CHO. 136 (195/). 

211, See United states v. Ic 9 ong whe 527, 26 Geli el 307( 1958) (dictum); 
410956 Restic, 35 3 Vel Reds 513 (1964), pet e & od es y 15 a ols 407» 35 Cate. * 
L (1965); ACH 19180, Driver, 35 C.N.2. es 1965). 
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graph examination {altheugh net the remilts thereef) is adduced éi bins the deter 
mination ef the admissibility cf euch a cenfessien er admissicn, it is recessary 
fer the Jaw officer to give detailec instructions te advies the court members of 
the limited puvrperen for which the references to the pelygrarh examination were 
before the court ard te guice the members past the sheale ef prejudicial riseer- 
232 
@eption by advising taen noi te srecviete upon the resulte cf the exurination. 


MIGH PISCOMDVGT Aho gbbICial PROCEIDINGS 
The rule has long been establinhec in beth the civilian cesmunity ard at 





















military law that evidence af cffanses or acta of miseoncuct ef the accused other 
: these charged, are generally iradeisaible where their only relevaree is te 

ow the accused to be a "bat guy” with crisinal dispesitions or prepensities. 

ihe rationale is that the intrusion of such evidence may endanger the integrity 

2 essential fairness ef the as Hewever, recegninzed exceptiane te 
bagie rule autherize the intreduction of such evidence to establish the 
jentity ef the accused as the perpstrater ef the efferse charged, the accveed's 
bility te commit the offense, the plan or design of the accused, intert er guilty 


on the part of the secused, notive or medus cperapdi er to rebut an 
244 





Aecercingly, it is prejudicial errer for trial sceunsel te attempt to ine 


ach am secused by creas examining hic abevt pricr acta of miseenduct net result. 
215 
, in conviction of a feleny or erime cf meral turpitude, The accused cannet 


) tarred with innuandess er insinvations ef the pessible commission of deericable 


212. See AG. 19160, Uriver, gupra nete 211, 

213, United States v. kirby, 16 Ueo.0.b.5. 517, 37 Cale. 137 (1967); United 
ptes v. Lewis, 16 U.5.0.) «A. 145, 36 Cod.h. 301 (1966); United Jietes vy hey, 
BUS CMede 55h, 32 SNR, 140, (1961). 

214. Seo MOM, 1951, para. 136g; U.3. bey't ef Arey, Pamphlet fe.27-172, Vil- 
tary Justice~fvidence tones ( (2d — 1962) « 

215. Umited States ve Musseli, 19 etelel wis Thy 35 Gobehe 4€ (1964): United 
yes V. Rebertisen, 14 1.5.C.h.4. af 34 Collie. 168 (1963). 
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orimes and his credibility inus impaired te wealer his defense in an attempt te 
strengthen the geverrment's case. altheugh a witress cther then the aecused may 
be impeached by shewing he has cammittec an act ef miseencuet (witheut cenvictien} 
affecting his eredibility, every departure from the nerm of human behavier may 


236 
net be shewn on the pretext that it affects erediblility. 









Paragraph 153 b (2)(b) ef the baruwal adopts the federal court rule under 


hich it is preper te impeach the credibility of a witnees by preving a rriecr 
2247 


wietion witheut first questioning the witreas cencerring such cenviction. 
the absence of a corviciien, ceunstel is beund by the vitnees! anewer ceneerr~ 
t commiesion of yrier acts of wiecenduct and may net intreduce irdererdent evi- 


21h 
reof wearthough the wilness dearies the act. 















In the absence ef same special ceongiceratior a the intervertien cf sane 
| er etherwise binding rule, it is error te elicit thet a witreesa, as well 
| an — hae been preceeded againe? in the juverile court arc the adrie- 
i of guch evidences is cause for reversal if 1% uaterially prej: dices the sub 


wights of the accused. In the caae of miners, the policy ef pretecting 
249 
* infant ectweighs the necessity ef impeaching his veracity. 


But the shield ef publie pelisy which guards againat diselim re ef juver- 
p misdeeds cannet be used te pervert justice by pretecting the accused againgt 
220 
re of hia evn testirenial untruths, 


Evidence that one ef geverai aceumed entered a plea of stilty cr was tore 


216. United otates Ve Berthiawes, 5 A C9, 18 © of ais re | (1955); 
States Ve Leng, 2 U bc ieMah « £0, 6 Ca! ale 60 (1952). . 

2176 United States v. Week B, 15 bs eel eke 553, 36 2 sa ~_ + (1966) 3 United 
s Ve Boore, 5 be5.Geh aks C87, 18 0.0.0. 321 (1955). ae Williane v. United 
» 3 F.2d, 129 129 (2th Sir.1924). 

tt e1é, United Sta tae v,. Keberteon, 14 is. celteds 226, 34 Celok. 10G (1963) ; 

: Statea Vo GROTIIS i. 9 Grlbeed: ofl etthve FD» 25 Gil! oe. € 352 (1952) 

229. United : Senten Ve Yarueki, 1é u ob hia teks ijl 30 el Lote § 26 (1966) ag 
) witnesses; United Statee v. leark, & L.3.0.l ede 29, 24 Celie 89 (1975) as 
the aeousead. 

220, See United States v. hindler, 14 J.0. 3. eds 2904p BL Coled. 174, 160(1964). 
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vieted on a seyarate trial is net acristible eon the iseve cf guilt ef ancther ae- 
cused. this rule applies net only wien the accused are charged with the same cf- 
fenae, but alse extends te a situation in which the effmmess aiwrged arese vt ef 
the save circumetances. ‘ivery ceLandart hag the right te have his ruilt er inne 
gence determined by the evidence against him anc net by what hes happened with re- 


22) 
i te a criminal presectiieon against semeors ise, 























It. is alec prejudicial errer fer the trial ceunsel te cuesiien the aensed 


we te admiesiona ef guilt which he had made during a prelirimary ina-iry by the 





aw officer inte the previdence ef a plea ef milty entered at an earlier trial 

: was terminated by the declaration of a mistrial er at the presert trial vhere 
paea of net guilty was entered becatse of srosecuent statenerte incensistent with 
e plea ef vitien 


Finally, in presenting evidenes as te a charge of breach of regtrairt while 





correctional cusicdy, it is neither necessary ner persissihle te preve the 





fer which the corrsetional cvstedy was impesed. reef sinply ef the status 
' gerrectional custecy ie suffielert. Te permit preef ef the offence for whieh 









bp custedy was imposed in effect gives the court an opportunity te again punish 
22% 
r the eriginal effenes, rather than fer the breach ef reatraini alere. 





It is wrethics] fer trial counsel te bring te the atiertien ef the ceur 





y sort ef intixation of the views cf the cunvering autherity or his staff judge 


eeate with respect te matters within the Jurisdiction ef the ecurt elther as 
224 
the findings cr the sentence. it is alae lepreper fer trial ceunsel to re- 





a. United 


140 be 
232, United States Ve Darben, 14 ah Vee Galt ee 198, 33 Graftne ve 416 (1963). 
) 2236 United States Ve backie, lb a gy  . whe sehig 56 Swe Dn, Jae alae 
i States ve Yerger, 1 beliSelets 268) 3 Ue ed. 22 (1952). 
| | BAe United States v. Lackey, & 1.0.0. 2.718, 25 Salve e222( 1958) « See Unite 
tates Ve haivwer., 5 UsSel oi e205, 7 Cate, Ae (1954). [@@ also > cok, 195i, TARR. he 





nited Siates Ve Hurnble, 1 0.5.6.4 ere Ty 2G Ci es 5 e265 2G iD) JOR, 1951, 
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fer to depurteentai policies auch as the seperaticr of thieves from the service, 
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The Court of hilitary Appeais has censistently held that pretriel reliance 
by the acevsed uper his rights uncer article 31 of the Scda, by declining te mahe 
a atatemort is inadmissible in ovicerees against him. It se held in United States 
¥e Jopep where the ceurt detarmined that perticns ef the eccusec's pretrial 

_statenert fndicating that he invexec article 3] wher asked why he had becene ine 
ralvec in the theft ef a generator should have beer masked -- price to the state 


Ba. - 


nent's subcission inte evidence; in Uolird tates v. andrews where testinony 














i errenecugly been permitted concerning the refcsal of the accused te submit 
220 
@a bleed aleohel test; in United states v, Iussell, a cage where the trial 





l improperly called attertien te the fact that the acevesd had net taken ad- 
fantage ef faverable odda by submitting te a Sleed teat; in lLnited States v, T 
ae where an investigater was inccrrectiy permitted to teatify that the ace 

ed refused te wale a statement without cenmJlting eevnsel; and in Undted States 
Srey g where criminal investigaiors were improperly permitted te relate 

hat the aeccvsed had relied upen article 32 of the Code. Urrer i)._Sreehs was 

ed by perzitiing creas examination of the acersed as te the reasens fer 
Artieale 31 ef the Cede preserves te the aecussd befere x courterwartial the 
2 benefit ef the Pitth Amendment anc extendas and enlarges the benefits ef that 
stitutional safeguard. It bas been held te be prejudiciel errer t« pernit the 





225. United States v. Fevle, 7 EBL Bay Mig 22 Cd stint 5) (1956). 

22Gb. 16 VeiwCedse 22, 36 Colell. 178(1966). See also United States v. bartin, 

b UeS.C.MAL531, 37 C.i.§ 2152 (1907). 

2276 16 Cete Col aae 20, 36 Gebves : 4176( 1966), 

226 6 15 be cCcieh. Thy 35 on Fie 48{ 1964). 

2296 1G Vode P22, 36 Seek. 362(196G). See alao Urited States v. Stegar, 
, 19,681, 16 0.0.6.) rw he 37 Geo. _ (24 Pareb 1967}. 

25. 12 U Mek » ©} 423, 33. Get a. 9(7961). Loe alse United States Ve DayS, 

ds Webel od. 7679 ay oF i, 583( 1960) ; united “tates Ve AMPRSOTPGHL, 4 Gels l Make chE, 
5 CWR.248( 1954). 
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presecution to rebut defense evidence thet the accused was mentally ineapable 

ef exercising volition in maling eertain pretrial statements by preserting evi-~ 

denee that the accused hac rreviensaly declined to make a statewent ard had reo 
233 232 

queated ceunsel. And in Unbted States ve. Pemp, the trial ceunsel wage ret 


even pernitted te courter the defenze's crosa suazinatior. by shewing that the 












gon governzert peychiatriets were urable te formulate ar epinien as te the 


pecuged's sanity was due te the aectsed's refusal te talk to them ever thengh 





did ecmmunicate te deferae paychiatrists whe epired trat he was incapable of 
Weneditating in 2 hemicice case. In this frame ef references it sheuld algo be 
vec that counsel ars prehibited a emis te the cfficial character ef 
eehrical Manual 8-249 en paychiatry. - 








$l. United States v. iavula, 16 U.D.C..A. 468, 37 Colie®. BS (1966). 
232. 13 U.S.Crd. 89, 32 Cod. SF (1962). 
293. United States v. Allen, 11 U.2.0.2 04. 599, 29 Cod .2. 355 (1960). 
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"It is better to risk saving a guilty 
rereer than to conden. ay innecert ene.” 
-Veltaire, cacir, cht: 
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Ganem 4: 
A lawyer agsgigued as counsel for a: indigent prisener ona wot 
te ask te be excused for ary trivial ressor, and aheuld always 
exert his best efforts in his behalf. 

Geanen 35: 
+ lawyer's respensibilities anc avalifieations are individual. 


His relatien te his cliert sheuld be — and his respensi~ 
pility should be direstie his client 


when defense counsel enters uper the uefense ef his eliert in a eantest- 

ed ease, he like the combatant must use the weapons and practices that are avail~ 
ble tc him, Agreement with his adversary tc ihe contrary ia mever oper, to hin 

he cenaicera it te be te his eliert's eee ie is net an officer 

the eceurt in the sama seange that pertains te the law efficer, [ie primary 

ty is te serve hie client. Ina litigated case it means service te his client 


pb and net. in any part te hie gevermment ex matters relative te thet case, Ir 








nal litigation. he can serve ne sagter tt client; hewever, his cliert erpleys 


together with his prefessienal hener. The ethies ef his yrofegsien are part 


pe 
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OSA TA ey 


| 2Bke United States v. Norme, 9 U.9.0.) 4.601, 26 Coh.i. 361 (1958); MP -57- 
b, A ey Le Gall wits 08, 509 me Seer 
235 Seo “tay ton, Cis Bepere Officiur, 19 texas Lar Jaurnal 765 (1956); 
: 4 ‘tar. Le fev. 3 (2951). 
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Article 27(a) of the Code prevides that the cenvening authority shall 

appeint a trial ceunsel and a deferse counsel together with such assistants as 
a 

he deems necessary or appropriate for each general and special ceurtemartial, - 
Until such time as they are assigned te a specific cage, counsel are government 
empleyees with the convening authorit, ef their erganizaticn as their client. 

Atterneys in unit legal offices, especially those rendering legal assist— 

nce, must use care te ensure that an attorrey-client relationship as to criminal 


237 
matters is net inadvertently established. Army regulatiens and pelicy in the 


















Service prehibit legal assistance cfficers frem giving advice where the sub- 
ject matter is, or will be, the subject cf a court-martial action. Hewever, if in 
fact, an attorney-client relationship was fermulated, such regulations cannet 
operate to nullify that re 

The fundamental requirements fer the creation ef the attorney-client rela- 
tienship are that the atterney be accepted as such by the client and that the at- 
terney net expressly refuse to accept the relatienship when in censultatien with 
ite There is more te creating the relationship of atterney and client 
lan the mere publication ef an erder of appeintment., The relationship is per- 
and privileged. It invelves cenfidence, trust ard ccoperatien and an ac~ 
cused is entitled te pretest and request the appointment of other ceunsel if he 
} Just cause for cemplaint against the appeintee such as incemnetence or hes- 
cow, 

Military persorrel on active duty cr persens empleyed by the armed ferces 
‘re net permitted te selicit er accept fees of any kind from an accused as reim- 


- REESE: 


236. See also MCh, 1951, par. 6 a. 

237. Army Reg. Ne. 6840, para. 1(SBApr.1965) ;JAGAA Bull No.1965~3:A, para.Vd(4Mar. 1965) « 
238. See United States v. MheCluskey, 6 U.5.0.1..4.545, 20 C.P..2.261,267,n.1(1955). 

239. United States v. Slamski, 11 U.S.C.h.A.74, 28 Cob. h.29€ (1959). 

240. United States v. Miller, 7 U.5.U.M.A. 23, 21 C.H.F. 149 (1956). 
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bursement fer acting as his ceunsel befers a cerrtemartial er before any of the 

; 244 
appellate agerci~s concerned vith ihe administration cf justice under the Gede, 
The Rule 


a Canen 44; 


J Tisve ab Al, 


¥e 





The right ef az atterney cr ceunsel to withdray fres empleyrent, ence 
assumed, arises enl;y from geed cause. fven the desire or cenaent 

ef the client is ret always sufficient. The lawyer shevld net threw 
up the unfinished tash te the detriment ef hie client except fer 
hener er self-respect. if the client insists uper an unjust er ime 
weral eccuree in the cenduct ef his case, er if he persists ever the 
attorney's remenstrance in preserting friveleus defenses, the lawyer 
may be warranted in withdrawing en due netice to the client, allew- 
ing him time te expley ancther lawyer. 


pe 


Disnzissal, separatien, er retiremert from the service ef an apreinted ceur- 








1 autematically relieves him fren the ceurtemartial te which he has been ar~ 

3 and ancther ceunsel must be apyeinted unless the ap; cinting erder already 
sifies ether counsel competent te act in his a” 

The termination of an atterney client relatienship dees net terminate a da-~ 


yase counsel's cuty te abstain frem taking amy action in the preesedings contrary 









| the ageused's interests. <saceerdingly, where an accused was represented by ena 
eeunse] at tke pretrial investigatien and by another at the trial, if was 

l errer fer the pretrial defense counsel te prepare, at the euggestion 
of the staff judge adveeats, a memerandus ef the expected testimeny against the - 
which was ferwarded te the convening autherity fer use by the trial ccursel. “ 
The duty ef a military defense counsel te advise the accused preperiy cees 


et end with the trial. Thereafter, if a cemviction has resulted, the ceferse 








aan Set aneieeatiad 


241, HOM, 1951, para. 45 g; 18 U.S.C. 3 203 (1964). 
RL2 See CH 357972, heCarthy, aa Galtelic 4329 (1953). 
2430 | United States v. Green, 5 U.s3.0.2 05.610, 16 Ch .M.224(1955) citing 


eounsel is ethically obligated te sive the aecused as much infermation as possible 
eencerning his appellate rights ae that he can wake an intelligent decision in re- 
gard te ceunsel and further litigaticn on apreaal, It has been held impreper for 
the Gefense counsel to advise ths defendant what ke bad te lese and net what he 
head te gain by appellate defense: representation ami to say that there was little 
that appellate defense cmingel cevic ce in view ef the accused's gvilty plea at 

| 24/, 

trial. 


Furtheruere, with seme remote exceptions, it is unethioal fcr ar atterney 















relatienship with the accused has bear terminated te take a pecitien ey~ 
eec to his forwer client even theugh that position may net actually invelve a 


Gvelging of aticrneyeclient cenfiderees. Cad faith is net the teat ef ineensist~ 





ent advecacy. Jt is enough to ervebe the ceetrine of general prejudice that ceun- 
gel takes any positicen substartielly adverse to an active advecacy of hia forrer 
cliente , Accerdingly, a fermer defense cevnsel sitting as a member ef the base 
Pisener dieresition deard may net vote against his fcermer cliert!s expresand de~ 
Sire te attend a retraining a ser may he conduct @ pest trial interview 

f the accused and then recommend az;reval cf the serterce adjudged by the court 
artial witheut suepension eof the punitive discharge impesed becarse he felt that 
me accused was net Pit fer rehabilitation even theugh the accused desired that 

he discharge be Suspended. - Ner may the trial ceunsel cenduct auch a pest trial 
ef the accused, | This feeuses cur attention on the next area fer our 


nsideratien: Cenflict cf Interest. 


_ 2hke United States v. Darring, 9 0.5.0. .Ac65], 26 Sebel 0491(1958). Bub seo 
ited States - Harrison, 9 UeSsCehele vn a ee 

2454 AC! 18593, Clemens, 34 C.F .2.778( 1963) ,petedenied, 15 U.c.o.b.3. C61 
A Codeine 480 (1964). ; 


« bic. | 
2470 ACH E270, Bryant, 16 Cab... 747 (1954), 
246, United States v. Meta, 16 U.5.75. 21140, 36 Col 296 (1966). 
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The Dules~ 
@ The Gede, art. 27 (a): 


Ne persen whe has «ected an investigating officer, law officer, or 
court mexber ir any case shall act subsecvently te irial ceunsel 
er unless expressly requested by the accused, as defense counsel 
in the same case. 

Ke persen whe has actec fer the preseertion shall act subsecient- 
ly in the same case for the cefersea, ner shall ary persgen who has 
acted for the defense act subsequently in the same cage for the 

j resect tion. 


b, The Hanual ( paras. 446, 46b and Ga): 


Whenever it appears te the court or te the trial ceunsel or deferse 
counsel that any member cf their respective staffs named in the ap- 
peinting erder is disqualified er unable preperly and promptly te 
perform his duties fer any reaser including uwifitness, niscerduct, 
bias, prejudice, hestility, previcus cemnectier with the seme case 
er iach of required legal qualifications, a repert ef the facts 
should be made at cnea to the cenvering autherity fer his apprepri- 
ate action, 


© , The hanval (para 48g): 


it is the cefenee counsel's duty te diselose te the acersed any in- 
terest he may have in cennection with the case and ary ground of 
peesible discualifieation. 

when a defense counsel is designated te defend twe er mere coace 
cused in a jcant or commen trial, he shevld adviae them of any 
eenfiicting interests in the condvct of their defens: which wevld 
iu his epinien, warrent 2 request or the part of any of the ac- 
eused for ether coursel. 


G. Canen 6: 


It is the duty of a lawyer at the time ef retainer te cisaless to 
the alient all the circumstances in er cernectien with the centro- 
versy, whieh eight influence the clie:t ir the selectien ef ceunsel. 
It ia unprefessional te represent coneclicting interests, exca;t by 
expresea consent of all cencerned given after a full disclosure cf 
the facets. Within the meaning of this caren, a lawyer represents 
conflicting interests when, in behalf ef ene cliert, it is hin dity 
te contend fer that which duty te anether client requires him te 


@ frial Ceds 5(a): 


Sinea a trial is by nature an acversury preceeding a trial lawyer 
ecanret represent cenfllicting interests, 





ve 





Tbe Case Lav 
Seme cemmentaters ars ef <he opinier. that the exception in Canen 6 perm 


Witting the rerresertatien ef cerflicting interests by express censernt ef all 


& 


Gencernec after a full disclesgure of the facis was not mean? te apply in crime 
249 


inal cases, Nete that the Trial Cede Tlatly prehibits representation of cen 






















flicting intereata and the banal inplies that cefense counsel sherld recerrend 
that anether ceungel be obtained in eueh cireurstarces, 

One ef the fundamertal rights of ar accused in a criminal preseo.tien is 
B Fight te ceursel. The defense emnsal must net enly be qualified, mit he 


250 
at also represent kis client with wndivided levalt;. wne prehibition arainst 





he represe:tatio: ef cerflicting interests is sv strong that despite the une 


wweetioned purity of defense ocunsel's metives, any equivecal cendict om his part 
251 





t be regarded as being antagonistic te the best interests sf hig client. 

fact that a deferse lawyer for the accused in the presert case previeusly act 

2 as defense ceunsel in a prier case fer a. Gevernme:t witness new being ealled 

the accused dees net autematioully justify a cenclusien that the present 

is baing denied effective legal assistance. Sut it was errer fer a dee 

§ coungel te represent am acevaed whe pleaded guilty ard thereafter rerresent- 

od a ce~aceussd whe pleaded net guilty te the same offense when toe former elient 
ge the principal preseevtien witness at the trial ef ths presert aceraed. In 

ha situation the deferse counsel was under an affirmative duty to pretect 


th clients when their interests cenflicted and he was placed ir a ;csitien ef 








Henal 32 Ter 1966). See . alse Trsrier, lapel Tthies mae 5B). 
250, United tates v. Lovett, 7 islecalieis Thy 23 Cad ei 165 (2957), citing 
at 171. 


251, United States v. eClusky, 6 U.5.0.! .4.545,590, 20 Co¥.n- 261 (1955). 
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| Gividec leyalty detrimentally affecting a constitutional right of the present 
252 
accused, Jucge Latimer in his ccneurring epinien in the cited case rinpoint~ 


ed the issue as being the delicate questicn of ascertaining whether ceunsel vi- 
clated the Canens ef Ethics ef the American Ear Asseciation by failing te rep~ 
resont his client with undivided fidelity. 

As stated by the Court of Military Appeais in this type ef divided leyal- 
ty case ceunsel finds himself in the legally precarious pesiticen of having te 
walk the tightrope between safeguarding the interests of the present accused on 
ene hand and retaining the confidences ef his pricr client on the other. 

Such a repe is teo narrow. Such a repe is too leng. The possi- 
bility ef falling is tee real. The prebability of prejudicing 
the accused is twe great. The basic underlying principle which 
condemns the representation by an atterney of cenflicting in- 


terests seeks te achieve as We, pyres no more than this—te 
keep counsel eff the tightrepe. 


The test is not whether counsel could have done more by way ef further 
cross-examinatieon or impeachment ef his fermer cliert, mit whether he did less 


' 2 54 
as a result ef his formsr participation. 


_ 


The same issue ef divided loyalty arises when ene defense counsel has 
been assigned to represent cc-accused at a jeint trial er trial in commen. In 
the recent case of Lnited States v. a it was held that twe accused were 
denied a fair trial wher they were not only tried in common, bt were represent- 
ed by @ single appointed defense counsel and the testimony of one accused and » 
the pretrial statement by the ether accused, whe did net testify, presented de- 
fenses which were incensistent in critical areas. The trial counsel in the 


Tackett case repeatedly invited the ceurt te cempare the ene accused's testimeny 


with the other's pretrial statement which had been received into evidence, not- 





252. United States v. Lovett, 7 U.5.C.h.4.704, 23 C.N.R.168 (1957). 
| 253. United States v. Thornten, 8 U.S.C.M.A.57, 23 C.h.h.281 (1957). 
25h id. at 285.6 

2556 16 UsS.C.MA- 226, 36 C.H.R. 362 (1966). 
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withstanding the law efficer's insirvetionsa that the pretrial statexert osule 
enly be censidered as te the accused whe made it. Althevgh tris] ceursel's 
iupreper argument was the precipitating feeter in the Tecleti reversal and the 
defense ceursel hac made an ursuce-ssful pretrial atiemrt te edlain a sever~ 


anee of the two cases, the cefense counsel still had the edligatien wher his 

























Multiple clients had incensistent thecries ef deferse to se advise his clierts 
256 
ge that anether ceunse] sigtt be assigned fer ame ef then, 





Similarly, a clear cenflici of interest ia shewn when during the pre+ 
mtencing preesdures, after guiity pleas, a defense ceunsel represerting tve 
Z urges thet ene is mere culpable than the ether aince he hac been the 


> in the offense and ceunsel suggests that the nen leader be given a light- 





sentence. Leferse counsel representing ce-accused carnet sacrifice ene fer 
257 


Ne ecerflict ef interest is shewn, hewever, if the defense counsel serves 





he charges orn the acevsed previced that he cees ret etherwise particirate in 


We geverrmment's case. ‘The mere serving of charges cr the accused is clearly 





ap administrative clerical act that dees net constitute acting fer the goverr- 





© @r pregecvtien. hile responsibility ‘er the service ef charges is er the 





. counsel, his ethical responsibilities require that he ge threugh deferse 


1 when contacting the accused, li fcllews that acceytanee cf service ef 


— 25b. | in this area of conflicting representation et trial cnited 
ut } oun, LO VeseCeebeS7y 27 Cob ebel71(1959) where the Court of :ilitary 
Pf p held over dissent ef Fergusen,J, that there was ne conflict ef inter- 
Fae the defense counsel in an assault with a dangereus weapen case argued 
hat ene ef the ccmaccused he representec waa guilty enly ef assault and eneee vy 
ut seid that the deferse could uet dery that the ether accused did the o.tting 
a The majority held that the deferse counse] was morely acknewlecgirng 
ble evidence in trying te de his best fer beth accused and did net want 
rates ate the apo as to the senterce, es ~ —_ 16999, Pelton, 30 C.!.F. 
96 (1960 » Hebe Geried, 12 1.5.0..4. 734, 30 Sei vile 417 (1961). 
257. Grdted - Stutee Ve Fayler, Qg Laas Bl whe 547; ab, oN hk 327 (1958) 
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charges free trial ceunsel by the deferne ceunsel anc his suosecvent service ef 
them en his client dees not aeunt te participation er behalf ef the preesention. 
Purther, ever if the trial defense counsel served the charges on the accused 
prier te his appeintnert «es defexse counsel, tnat act coms ret censtituie a viem 


Jetien ef article Z77(a) ef the Cede rer precluce bin subsequent assigrment as 
Oe! 
eas) 


deferse counsel, 
fecisions barring conflicting rey rasertaticn by trial ceuncel have alee 


joer hanced down by the courts. Onee ar attiorney-cliert relatienebiy has bee: 

















established with tha accused, ever inadvertertly as a resvlt ef general acvice 

ernming th: case, the etterney invelved cunnet later serve as trial eeunsel 
2 

at the trial. Aige defense cevnsel at the eriginal trial carnnet serve as 


26) 
the trial cewnsel at a reheering or at the trial ef «2 ce-acoused, her 





y the — ecunsel prepare the staff judge adveeate's post triel review ef 
case. Article 6(¢) ef the Cede prohibits persens whe act in ene capac- 





ity in uny ease fren thereafter performing cuties ir an incersistent eapaaity 
the reviewing autherity in the same case. The werds "sare case” are ret 
ited te the specific case against a named accusmd but exten: te precesdings 


gainst ethers for the seme er clesely related effenses which previde a frans é 
263 


ef reference tending tc influence his participation in the subsecuert review. 
=< the aceuser ia net autematically barred frem serving as trial 
This duality ef funetien dees net reflect the preferred policy hew- 


258. OM 422123, Rebersen, 35 Coe. 554 (1965). 
259. ACh 9225, Brewrell, 17 G.h.Re 741 (1954). 
260. AON 5329, Pace, 5 C.hoR. 616 (1952). 
261. ACh 4612, Homan, 6 C.HeR. 504(1952);A0P 5329, Pace, gupra note 260. 
— United States v. Wightbewer, 5 U25.0.2.1.%5, 16 C.D .RD (i055). 
36 , 
264. United States v. Lee, 1 U.5.00 44,212, 2 Cosh. 118(1952); United states 
¥. Smith, 13 U.5.C..A.553, 33 C.W.i.85( 1963) ( dietwe)}; Undted States v. Heyes, 
7 UVeb Cekieded 77, 22 Soli cliee67( 1957) (dictum), 
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ever and the accuser weuld ve ineligible te se serve if he is in feet biaaed, 


prejudiced er hestile ever thergh these qualities may derive frem his aecuse- 
2O5 
tien. Trial counsel is net disqualified by reagsen ef that fact that in his 


capacity as unit legal ef“icer, he had SUG eS tac an investigation «of the ae- 
AGE 
exsed tut did set participate therein. 


Kor is appeinted trial ccvnael disqualified from serving even theugh he 
267 
| had previevsly actec as ceunsel fer tie gevernment cr lezal adviser te the 
AS 
investigating officer at a prvirie® inventiracion; ae caier ef =iii tery 





















} - 3 % 





er as staff judge adveca te ef « neighbering cenmand and had advised the pretrial 
investigating —" 

Paragraph 64 ef the hamial prevides that « counsel whe has an of ficial 
function te perferm requiring him te ascertain the nature ef evidcenes which ke 
is, er will be recuired, te presert to a ceourtemartial, dees net fall within 
pe preserirticn ef article 27(g3) ef the Cede which prehibite a persen whe has 


woted as investigating officer fren aubseciertly acting as ceunsel in the sane 


272 
Counsel are thus autherized te cenduct thelr am investigations, ine 
272 
erview witnesses, and request other cemrmancs te premptiy fervard infermatien 


273 


lable thereat regarcing the charges. 


265. United States v. Lee, supra rete 264. | 

266. United States v. Whitacre, a2 U.S.C oe 5 Cee Re 345 (2961). 

267 « United States v. weaver, i3 Mee a-eh add, a Golmel 0347{ 1962). 

266. United States v. Yeung, 13 25.0.) 4.194, 32 Coske134 (1962). In this 

ase the Geurt of hilitary Apreals stated at 139 that mestions of conflicts «f 
terest are resolved by adhere: ee te the Canens ef Athics. 

2694 United States v. Erb, 12 U.0.C.Mek.524, 31 062.0110 (1961). 

271, United States v. Wayes, 7 U.5.0.).4. A477, 22 Coles 267 (1987). 

271. United States v. Sehreiber, 5 1.5.0." 4.602, 18 Co) .7..226 (1955). 

hOm 66 1256, Calvine, 2] February 1967. 

272. United States v. Patrick, & U.%.0).A.212, 24 €.) .f.22 (1957); A@ 17, 

Resewa, 33 Co.?.694, 703, petadenied, 14 U.3.5.N.A.071, 33 3.1.1. 436 (1963). 

| = vot ae Grundig, 35 C.0.0.842, pet, cended, 15 U.%.5.) A683, 35 
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it je not desdradie that the serier lereal efficer en the siaff ef the 

ecenvering eutherity «et ae trial ca.rsel sinee it is peesible that he will be 
regarded ae speaking for the corvenirg authority anc even wher it is elear that 
he speaks only for hingelf, 1% ic fre: the vantage peint ef an official staff 
pesition and with special aulnerity. his telling the court members that it _ 
Hey 


their duty te adjudge « punitive discharge clesely ayy reaches unfair argument. 


In additien, under certain cirauastacces, it could be questicrable te apreint 
















@taff judge advocate as trial sevnsel and ome of his stbercipates as defenses 
neel, itis pessible that the efficlal relationshbiy between a m bordinate 
ind hia supervisery superier mignt adversely affeet the frnedem ef action ef the 
berginate ard serieuly cireunseribe bis yrefessiconal i 

Taking an overall view it is seen that the question ef clequalifieation 
ef trinl counsel dws te cenflicting rapresertatien is certerad on the critjenl 
inaviry ef whether there is apeasibility that tbe acerised right be prajudieed 
by the preaenee ef a perserul interest in the outcome ef the case on the part 
ef the prosea.ter, er the latter's possession ef privileged in°ersation er an 
timate knewledge of the facts oy ressen of a prefessioral reletienship with 
AS ACcUSseG. 

In this are« «f corflicting interests the Court ef bilitary ippeals hae 
fe its position clear in disaprreval of the cider, new eulmecad military prace 
eo where the trial counsel, defense covnsel, law efficer and stat? jucga ad- 
cate 

4ll bappily empleyed under ene roef, perhaps in a single 
reen ~ not infrequently setiled the fate of an accused per 
gen, ir what was ever then considered an adversary ;receec~ 


ing, amid the cery comferts of ar 6fficers' mees.... Under 
the Uniferm Cede, the filing, invesiigatien and referral ef 


Pt CARR Re 








Sah aia 


Zike CGM, S-21700, Neere, 35 0. .%. 683 (1964). 
275. fee United States v. Hayes, 7 bslel.ete 477, 22 Gebel. 267(1957). 
geo COCK 521700, beers, supra rete 274. 
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gereral ceurtemartial churges are parts cf ne care; neither 
Ge they censiitute steps in the paternalistic ispesitien ef 
sanctions fer the viclatien ef elub mies, instead, these 
and related preeecires, censtitute the elements ef that which 
is a furistie event of substartial gravity - ene Gamandine 
the very uighest gert of urefessiens] resreusibility ane cean~ 





























a@ Ths Manual (para. 4$¢): 


It is the duty ef the defense ceursel te represent the accused 
with undivided ficelity and net to civulge his secrets er cen 
fidence. 


b, Canens 37 and G1 


It is the duty ef a lawyer te preeerve his clierts's cenfidencee. 
This duty eutiawsa the lawyer's empleyment, ard exterda ag well 
te hie axpleysea; and neither ef thex sheule acceyt ampleynent 
whieh invelves er may involve the discleaurs er uss ef thess 
cenfidences, either for the private advantage ef toe lawyer er 
his empleyses er te the disadvantage ef the client, witheut his 
knewledge and cengent, and even thecgh there are cther avail- 
able seurces of such infermotien. 4 lawyer gheuld net certirvs 
empleyment wher he discevers that this ebligatien prevents the 
performance ef his full duty te his fermer er te his naw client. 


The ebligation te represent the client with undivided fidelity 
and net te Civulre his secrets er cenfiderces ferbids alse the 
subsequent acceptance ef retainers er expleymert fren ethers 

in matters adversely affecting any interests ef the client with 
respect te which cenfidence has beer repesed. 


@» Trial Gede 5(>) and 18(a): 


it is the cuty ef a lawyer to preserve his client's cerfice: ces 
regardises: ef fear, threat er impesitier ef punishment and this 
duty eutliasta the lawyer's empleyment. ‘the obligation te reyre- 
Sent the client with undivided fidelity and net te diviire his 
secrets er cenfidences ferbids alse the subsequent acceptance 

ef expleyment fren ethers in matters adversely affecting any 
interests ef the fermer client ard cencerning whieh he has ac. 
guireca cenfiderntial infermatien, unlegs he ebtaing the censent 
ef all cencernec. 


Se eeemtael 


276. United States v. Green, 5 U.S.0.9.1. 610, 18 OM.R. 234 at 242 
1955) (lsphasis added). 


WS 





The Cage lLawe 

it is ssttiec Jaw in the court of Dilitary Appexls that since a lawyer 
is beund by professional duty te uveid divuligeree ef a client's cenfSidences te 
the client's disadvantage, devbis cencerring savlivecal er ayppearertly incersiet- 


ent cenduct en the part of the ceinsel must be resolved against him and be re 


















@arced aes having been antagenistic te the osst interesia ef his client. This 

le stances as a rigic - perhaps even a degmatic ene. It exists net ely fer 

bes purpese ef cirewnverting the palfeaseance ef the disherest practitierer, 

wt alse te prevert the upright lawyer from placing hieself in a pesitier that 
auires hic te cheese betweer cenflicting leyaltins. fegardcless ef the puri- 
ty ef his metives, it is cemandec that the lawyer aveid the very appearance ef 
wengdéing with regard te the privileged relaticrshiy. Ne rule in the whales 

ef the legal prefession ig better established rer mere rigereusly TS 
The atterney-cliant privilecge is ena ef the eldest ard seurdest knewn 

be the osmmen law. It existe fer the purpese ef previding « elient with assure 
gee that he may disclese all relevart facte te his catrmel safes frem the fear 
+ his eenfidences will return te haunt hin. The ratienale fer such privilege 
#& te establish that rapyert of the cewnel with hia client which will enable 

» former te cecurs all the infermaticn essential fer hir te represent his cli- 
, adequately. 

The recegnitien ef the atierney-cliert privilege by the Ceurt ef l-iiitery 
veals is net, te use its tera, “duristic ee a It is betiemed on articles 
(a) ef the Cede which preseribes cerflicting revreser.taticr by secrsel ard 
hat mandate is implemented by paragraph 151b(2) ef the Panual vhiek supperts 


277. United States v. be Cluste, 6 1.5.0.8 040545, 20 Usb a. 261 (1955). 
276. United States v, Ureen, 5 U.5.0.0.4. GO, 18 C.F. 234(1955) citing 
leans & and 37; United States v, parrelli, Le Vckel aah 27 415 Sl ll -276( 31954) 
279 id. at 266, 
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the basic tenent ef this present thesis that ceunsel befere ceurts-martial, even 


if they are net certified lawyers, are subject te the ethies ef the legal pre- 


fessien: 


eo iilitary er civilian ccunsel detailed, assigned, er ether- 
wise engagec te defend or represent an accused befere a ceurt-~ 
martial or upen review ef its preceedings, er during the course 

of an investigatien ef a charge are atterneys and the accused 2 
is a client, with respect te the client and attcrney privilege. sia 


The Court ef hilitary Appeals has adepted the Wigmere prerequisites fer 


the establishment ef the atterney-client privilege with regard te confidertial 


communicatiens: 


(1) Where legal advice ef any kind is seught 

(2) fren a prefessienal legal adviser in his capacity as such 
(3) the communications relating to that purpese, 

(4) made in cerfidence 

(5) by the client, 

(6) are at his instance permanently pretected 

(7) frem diselesure by himself er by the legal adviser, 

(8) except the pretection be waived.-o1 


Further, the Ceurt eof Hilitary Appeals has adeyj:-ted the wigmere view that 


. atvierney-client privilege may net be defeated by an atterney's veluntary 
U 


_ divulgence ef facts er decuments te an epresing party if that disclesure was 
252 


peyend his autherity, either express er implied, frem his client. Altheugh 










it may be argued that an accused must assume the risk ef disleyalty on the part 
ef an attorney whem he accepted te represent him, the Ceurt will net reward per- 
fidieus cenduct en the part ef a faithless cetinsel. 


Leyalty te the Court dees net merely censist in respect fer the judicial 





en oe 


280. See alse United States v. Gandy, 9 U.3.0.8.4.355, 26 C.h.h.135,l41n.e 
(1958) te the same effect. | 

281. Wigmere, Evidence, § 2292 (3d ed.1940).( Italics omitted). 

282. See United States v. Marrelli, 4 U.S.0.M.A. 276, 15 C.N.R. 276 (1954). 


4 : ; 4 _— = 
— “ . \« 8 | > > ie = 5 bea « % oT | 








effice and cander and frankmeae te the Judge, It irvelvea alae the steadfast 
maintenance ef the prircijles which the courts theraelveas have evelved fer the 
effective administration ef justice, ene ef the west firrly estabdlieched ef which 
ip the preservatiern undisclesea ef the cerfiderces cemrurisated by « eliert te 


26 3 
hie atterney ir the latter's prefessienal cavecity. 


















Aecerdingly, it has bear held te be a Vielatier ef the privilege apainst 
iMieclesure of confidential communicatiens where an assistart staff jidve adve- 
gave the accused advice ralative te hie mariiwl rreblers and then helred 


264, 
be prepare his premecution fer bigany er where the trial ceunsel wre has pre- 





wly advised the accused cencerning prier fund shertarces, dbreught thia mat- 
ai 5 


> ent on Pe eee heeoipt ¢«f a grant ef imwunity deea net waive 
ze 
* privilege. 


the privilege, of course, dees net apply when the at.crrey-client cisets- 


pe take place in the presence 6f a thirc party whe is net the agent ef either 





“LY y where the client gives ceunsel infermatien te relay te ethers er 


) te eellateral matters learned by the counsel prisr te the existercea ef the 
ang 
erney-client relatienshir. 


a. The hanval (para. 151b(2)): 


Cesmunications between a client and his atterney are privileged 
unless such cempunications clearly certerrlate the cexaissi cr: 
ef a crime ~ fer instance, perjury er subermetien ef perjiry. 


Bs pale, 


283. Opinier. @e a ae ~rainiens ef the Committee lrefessicral othics 
ef pelt gts y e 

SBS: lities laine v. se ushgs og ee oated, :, A) Seles 72 a 

286, linited States v. Pair, % WeSC Metis 521, 10 Cast, 19 (1953). 

267, United States v. MeClusly, € U.5.0.F eA. 545, 20 CN. 263 (1955). 

268. United States v. Buck, 9 UebeCalleh. 290, 26 C.P.R. 70 (1958). 

289. United States v. Gandy, 9 0.5.5. Mek. cpr 26 Saficl 135 (1958). 
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b. Ganen 37 and Irial Cede S(oj): 


if « lawyer is aesusec by his cliert, he is net preciuded fren 
cintleding the truth in reapect te the uecisatieon. The amneunesc 
intentien ef a cilent te scunit «a cries is net ipeluced within 
the cernficeneen which ha is Getmnd te renpect, He may preperly 
pane such diselesures as may be recesgary te prevent the aet 

er pretect theme againet whee it ie threetered, 


An atterney pay be compelled te testify caneerring « cliental ecerficence 
230 
eeived in convection with a prejectsad crime. she secjal interest faverirg 

















diselesure Sy clierts te esunse! is inejerative te shield with secrecy cen~ 
p wade for tke purpess ef sgeebing acvice an ts hev best te cemeit a cen 
tad effense. 

Sinilarly, a defense ceunssi aceuaed by his client ef inadequate repre- 
tation er breach ef duty has the righ te ceunter the acersations by reveal 
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pj matters within the etterney-client relatienshir. 
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a» The hanual (48¢ and 42éf): 


A perser. acting as ceunsel Ter the accused will perferm such 
Guties as woually Geveive upen the ceunsel fer a defendant 
befere a civil ceurt in a sriminsi case. Gs wili gvart the 
interests eof the accused by eli henerable and legiimate mearc 
Lefense ceunsel should endeaver ie ebtain full inewlecee ef ali 
facta ef the case befers advising the aceised and he is beund 

to give the accueed his candid erinien ef the nerits of the cane, 











A. — eon. GO 


2900 Sa United States Vs ya & USCA ZIG, 15 CBee 276( 1954). 
ny The lurpeses of Advecscy arc the Linits ef Confidentiality, 


G1. United States ¥, Allen, "B Uel GeMede 5Dhg 25 SoM olt.O( 1957) 3 AGH 13470, 
de, 24 Co oF698( 1957) wih dy Pl 05.05) 8493, 26 Cob ok.273 (1958) citing 

mem 37 at 7.709 in the deard of Review deeioien; Opinien he.19, ABA, Opinians 
the Ceunittes on frefeasienal Ethics ard Grievances 95 (1957). 
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Hething eperates tore certainly te create ex te foster per 
ular prejudice againct lawyers as a class, and te derive 
the prefessier: ef that full measure ef public entesr and cone 
fidence which belengs te the preper Gischarce of ite dviies 
than dess the false ciaim, often set wp by the unserupuleus in 
defense «f Gueatienable trurgactiensa, that it ie the &t; ef 
the lawyer te de whatever may enable biy te sveceed in winning 
his cliert's cause. 
The lawyer owes “entire Gevetiax to the interest ef the clie:t, 
warm geal in the wmaintemance ard ceferse ef his rights ard the 
exertion ef bis utmest learning and ability,” te the erd that 
nething be taken or ba withheld free hin, save by the rulee ef 
law, legally appliec. ie fear ef judicial cdisfaver er public 
mpepularity sheuld restrain him frem the fvll discharge ef hie 
Guty. In the judicial ferum the elient is ertitled te the ben- 
efit ef any and every remedy arc deferse that ie avtheriged by 
the lew ef the land, and he may expect his lawyer te assert 

"yy such remedy ef defense. Cut 1t ia steadfuetly te be berne 
in mind that the creat truat ef the lawyer is te be performed 
within and net witheut the bende ef the law. The office ef 
attermnesy Cees net permit, much less deen it demard ef hin fer 
any client, viclatiex «f law er any manner ef fraud er chicane, 
Ke muet ebey hie ews censeience ard net that ef his client. 
The wigcarriages te which justices is subjest, by rearer ef sur- 
prises and disapy;eintmerts in evidence and witnesses, ard threugh 
sistakes ef juries and errers of Ceurta, ever theugh enly ceca- 
sieral, admerish lawyers ie beware ef Seld ard cenfident assure 
ances te clie:ts, especially where the errpleyrerit may cepend 
upen such ass.rance. 
As te incidental matters pending the trial, ret affecting the 
merite ef the cause, er werning substariial prajudice te the 
rights ef the client, such as fercing the ep; esite lawyer te 
trial when he is under afflictier. er bersaevemert; fercing the 
trial en a partievlar day te the injury af the ep; osite lawyer 
when ne harm will result frem a trial at a differert time; 
agreeing te an extension ef tine fer signing crens interregatier s 
and the like, the lawyer sust be allewed te jwipe. in atch 
matters ne client has a right te demand that hie ceunse] sball 
be iiliberal, er that be de anything therein repuyrnant te his 
ewn sense ef hener ard propiety. 


@. Trial Cede 15{a}, 1é(a) ard 13: 


A lawyer shevld therenghJy investigate and marghali the facta. 
it is betr the right and duty of a lawyer fully and preperly 
te present his client's cause ard te insist on ar ey portunity 
te de se. Jie shevid vigereusly prezert ali preper arguments 
against rulings he deema errcrecus ard see to it that a cor 
plete ard ageurate ezse recerd is made. in this revard, he 
shasid net be deterred by any fear ef jucicial Gispleaatre 

or puriashment. 

The lawyer, and net the client, has the scle diseretien te 
cetermine the acecnedaticns te be grarted cryesing cevnsel 


&3 





Lh Rie Se oO tte 





in ail matters net directiy affecting the merits ef the cavse 
er prejudicing the client's rights. 


The Case Law- 

The cemmer: denominator arrlicable te beth the trial ceinsel and defanae 
eeungel is that beth must use only "fair ard henerable mears"” at the trial ef 
@rizinal cases. The ethical ebligatieon of the trial ceursel differs fron that 
ef the defense counsel in emily cme material respects that is the duty ef the 
trial ceunsel te disclese infermatic: in his pessiesic: whieh may be of asaist— 
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te the defendant. nis is where ithe difference in partisanship is seat 

















telling. ‘the trial ectnsel carnet knowingly permit the imnecent te bs ecenviet- 
3 he cannet surrress evidence 7 er hnewirgly tisrerpresent the nature of 
idence befere the —_. the deferse coursel has ne duty te preduce 
evidence helpful to the promecution and the ethics ef the yprefessien requirs 
that he de all in his power within the framewerk cof ethical representatier te 
% his cliert acquitted. hewever, neither the presimpiion ef the deferdart's 
ner the gevernment's bigh burcen ef pree? besend a reaserable doubt 
rants the defense counsel to act with anything ether thar honer erd fairness. 
The defense counsel is under ebligaticn to deferd his client with ali hia skill 
f energy, but he alse has soral and ethical eblimations te the ceurt endedied 
in the Canens ef Ethics ef hie prefessien. His ebligatier is te achieve a fear 
pial, net te see that his client is acqvitted regarcleas ef the neri — it 


S just ag unjuet te accult the guilty threugh imprerer mears as it is te use 


a. 






h m@ans te cenvict the innecent. 


| nd nduel of ibe Presect tien and ieferse. fynciior: 

Lther 2 Vowel 5 7 -~<+ 23 at 24(1966); TEress, Jrofessier: 

jos in Crigina] Irials: « View ef Defense Counsel's Nespersibility, 64 hich. 
33 1966). 

293. Giles v. Hharylend, 8&7 SUR. Ste 793 (1967). 

294. Hiller v. Pate, &7 OUR. ut. 785 (1967), 

_. 295. Cee LAteheli Vv. United States, 259 F.2d 787, 702(0.C.Cir. carted oniad 

29. Bee areas, alaidares 0° Cersi.cs of tie i reget 

et et vis Vi vw se § tape UTitwlsw 23 at ah (1966). 
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The cuter limits are ciear. On the tne hand, the advoeate may not lie on 


behalf of his client. He may refuse to answer based on the atterney-celient priv- 


it 
ay? 

jlege bet he earnet ite or permit his witness: te paint a falae picture in exten- 
Peas 

tation and mitigation, The other end ct the seale is fust as claar, Lefense 


Counsel should nct aall the eceurt’s atienticn te pricr convictions ef the acoused 


Which are woknewr to the court but would serve to increase the permissible punish 
799 
ment against the acengec, in effect, tas cojective of safeguarding the defence 









ant's rights cute sereas and limita the truth discevering purpese of « ordmins 
artial, 

scordingly, it is ethiowlly preper for the deferss ecunsel %« yrofrain from 
iaelosing to the court Sactus] daia against hie elient but he psy net with-held 
fermation concerning the arprlicable law. ‘the lame arises frequently in beth 
and civil cases. The dean of eeniruact law in the Undted tates, Cenuel 
llisten, learnec cf a faet extremely damaging to his client's cavse curing a 
ease, When the jucge rendered his opinion in faver of kiliieten's elient 


t was obvious that the judge wae not aware ef the damaging Information, #iliiose 






ib remained siier: and Gid not reveal has pergomai infermaticn te the fudge. he 
BOG 






gonvineed that hie duty te bis client commanded his silence and ge it dic, 
The problem lies in the twilight sene ~ that indefinite crey area where 


» question inevitable arises — hew far may an advecate ethically ge? Three 







of cemmen cocurrence present very real and serious ccngideratiors with ree 
, to the ethical responsibilities ef the advecate: 
{a) Is it proper te ercas-examine for the purpose cf diserediting the 
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ow | « Drinker, Some Demarks o Ea. “eet Gbnies of adyooney", 4 “tan. 
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2994 AGH 325923, Conse, 6 Cakes. G05 ; (1942), 
300. Williston, Life amd Law 271 (1940). 
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reliability or creciviiity ef an adverse witness when it ia hmew: he is telli:g 
the tr.ths 

(b) Is it preper te put a witness en the stene when 4t is knew he will 
cammit perjury: 


{c) Is it preper te cive a cliert legal advice which, yeu have reasen te 


- 


believe, will tempt him te cemeit perjury? 
Am excellent ethicai selutien te these preblem areas arplicable to beth 
@ivilian anc silitary acveecates his been preserted by Cress: 


Even theugh deferee abternmey may hrew that a gevernmernt witnese 
ie telling the truth, it is nevertcelesa entirely prerer fer 

hin te cress-examine fer the pi_rpese ef showing the linited 
weigrt te be given te the testimeny ef that witness. The just 
ifieation fer this is that the defendant is entitled te have 

the geverrnment preve its case bevend a reasenable deubt, notwith- 
standing the defenes abierney's own belief ef bis client's guilt. 
There is nething ineensiste:t between that sitvation, pub ing the 
geverrmment te its preef, anc the high ebligatien ewed by deferse 
counsel] te the court. Out it ia an entirely cifferert matter fer 
defense counsel te present evicencs bnewn by him te be false, Tha 
deferss attorney must elways be in charge ef hie case, and theugh 
he may censult with the cefendant, the running ef the ease must 
be centrellecé by ceunvel. Under re ciraunatances sheuld such cen. 
sultatiern betweer attorney anc client result in the predetion ef 
any witness whe will give perjured testimeny. her sheuld ceferse 
eetnse! permit his ewn client, the defendart, te perjure himself. 
Ke sheuld vigereusly try te dissuade hie cliert frem such actien 
ard if the elient insints upen testifying falsely, he shevld 

move to withdraw frem the case withert revealing any cenficerces 
received frem tke client. If withdrawal is net persiitec, ther 
the defense counsel shevle Lindt his examinatien ef the defercant 
whe will give the perjured testinery te the simple questien: 

"You have « staterert te make te the court and jury—will you 
new make it.‘ And he sheuldc net argue the truth ef that state- 
ment in hie argument te the jury, becaues te de se weld be 2 
fraud upen the ceurt. He way, nevertheless, argue ths case en 
the sufficieney ef the gevernmert's testimeny and the ether evi- 
dence effersd by tity, ean, exelunive ef the defendcart's ewr 
perjured teatiueny. 
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in additien, « defense ceurnsel siuld net “frame” a factval defense in 


" 
6. 
any case and shevld net plant the seeds ef faleeheed in the eine of hie cliert. 
lefense eeunsel can ethically insist thai charecter wiinesses be ealled 
~“~ 
303 


te appear at the trisi cespite the geveroment's effer Le stipulate the testineny 


and may insist that beth he and the accused be y;resent at the tahing ef a depe~ 
BOL 
Sitien despite the distance anc expense invelvad. 


The deferse ceunsel hag the respensibiiity te see that the rights eof the 
accused are fully pretected at all times and te presert ali pertinent evidence 
| readily availabis. Hewaver, having ence receivec expert epirien that the ac. 

was legally sane, the defense ceunse] is net ebligated te "shey" fer pay~ 


| @bdatric evidence in an atienpt te find a poychiatrist whe weuld testify that 
| 306 


the accused was of an unsewnd mind. 
’ 


‘2s QOMNSEL 13 A wITRESS 


- The_iules- 


ae Canen 19: 


when a lawyer is a witneeas fer hia client, except as te merely 
feral matters, such as the attestatior er coustedy ef an instive 
ment ard the like, ha ahevld leave the trial ef the case te oth 
@r counsel. Except when easentiai te the enas ef justice, a 
lawyer sheuld aveid testifying in ceurt in behalf ef Lis client. 


b. Trial Cede 11: 


Wher a lawyer knews, prier te trial, that be will be a necessary 
wituess, ether than as te ssrely fermal matters such as idertifi- 
eation er custedy ef a cdecumert er the like, he sheuld net cone 
duvet the trial. If, during the trial, he discevers that the ends 
ef justice require his testimery, he sheuld, frem that peint en, 
Sf feasible and net prejudicial te hie ecliert's cass, leave fur- 
ther cenduct ef the trial te other ceunsel. if circtimstances de 
net permit withdrawal free the cenduct ef the trial, a jawyer 
sheuld net argue the eredibilicy ef his ewn testimeny. 





302, Jehns v. Smyth, 176 P.curp. 949 (2.D.Va.1959). 

303. United States v. Sweeney, 14, bed eSelinre 599, Bh Sel elie F7G( 1964). 
304. United States v. Jaceby, 1] 0.3.0. HeA. 428, 29 Co 21.264 (1960). 
305. 162 United otates Ve re Pariane, rss Uw 40) Mado 96,23 Cel elie 320( 1957). 
306. United States v. Wimberky, 16 1.%.0.¥.4. 3, 36 CK. 15 (1966). 
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The Case iaye- 

The fact that a persen is ce.nael fer one ¢f the parties in «2 criminal 
ease dess net diecvalify him from being calleé as a witneas fer either side. 
Ke is cempetert te tentify aa te any cempetent er relevant facta except these 
which have cams te his knowledge frem cenfidential cemmunicatiens with his 

307 

 elient. 


Hewever, fer ethical reasens the practics is highly undesirable ané leek- 


ed uper with cemplete disfaver by the Geurt ef bilitery arreals. Unless his 






testineny invelves pursly fermal maticrs that are assential te the ends ef 

















justice, testimery by a lawyer fer his client is inpreper uncer Sanen 19 bee 
ee it unfairly threws is credibility as an e?ficer ef ine cevrt inte the 
Ba. — % ibe funotien «f an atveeate arc a witness sheuld be cisasseeiuted. 
The ceurt members naturally cive the eviderce related by counsel frem the starc 
far greater weight than that ef the erdinary witness. 
Ageerdingly, altheugh ceunsel is cemretert to tale the stand te estab- 
lish a chain ef custedy as te ar item ef physieal evidences which had been de- 
livered te hin, better practice dietates that ce.nsel sheuid fersee tne ethical 


m and arrange fer seme ether parsen te receive the item arc act as custe- 


a. The Cede, art. 46: 





D7 Unitec States Ve ie VaNB, 10 beSedal whe Shy a7 oe ye (1959) ( ravid 

2% ); United otaies v, Dwek. , 9 LoS Chere 290, A6 Fel 70 (19458 e 
306 United States s Lewis, 16 U.5.0M.4.145, 3 2B senlie 9301( 1966) s United 

j | Ve Stene, 13 BE.5-8 ete 525 32 Coli wire "52( 1962) « 

309. hebinsen v. United States, 32 F. 24 505 (Sth Chr, 2928), 

320. United States v. khitacre, 12 1.5.0 eke 345, 30 CMH. 245(1961). 
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The trial ceunsel, cefense counsel ard the cevrtemartial shall 
have equal cppertunity te ectain ~ oe RRs 


b. The Wanual (pare. 42¢ and 482): 
counsel may preperly interview amy witness er prespective witness 
fer the eppesing side (exeert the accused) in any ease witheut the 
censent et eppesing cernsel er the accumec. In interviewing a 
witness, ceunsel snevic sercprleusly aveid any suggestien ealevlatad 
te indvee the witness te anges ey ceviate Prem the treth when 
prearing as a witmesa at the trial. 
werle eypertunity wili be given tne accused and his ceunsel te pre~ 
pare the Geferce, inclucing e;rertunities te interview each ether 
anc any ether pergeri. 


Ce Canen 29: 


A lawyer may preperly interview any witness er prespective witness 
fer the eppesing side in any criminal «ction wither.t the censent 

ef eppesing ceunsel er party. in deirg se, hewever, he sheuld ser 
puleusly aveid any suggestien calculated te indies the witness te 
suppress er deviate fren the truth, er ir any degrae te affeet his 
free and untraumeled cenduct wher apje@aring at the trial er en the 
witness stand. 


Gd, Trial Cede 15(a): 


The lawyer may preperiy interview any wilvese er prespective wit- 
meas fer the erpesing side exceyt the accusec in ary crimirai ace 
tien witheut the censent ef the epresing ceunnel or j arts fer a 
witness dees net “beleng” te ary party. He shevld aveid any sug- 
gestien ealev:lated te incece any witresac Le supyresa evidence er 
Geviate fren the treth. Le ahold aveid taking any agtien oalerv- 
lated te secrete « witness. “lowaver, except when lecally reacuired, 
it is net hha duty te disclese ary evidence er the idertity ef 

ary witness, 





Kay an atierney er other perser einically adviae a prespettive sevri-tare 


al witness (whe is net his client), but whe may huve av. itt relatienshi; 






the cuse,ts claim his rights under article 31 and refuse te testify’ The ane 
in the 9tb Sirewit is that sueh actien ig a crime if a cerrupt uetive is 
Sand the auther submits that the ethical answer shewid he PO in esurt- 


ik practice as te atterreys whe seek te silence witnesser against their 
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31} 
awl whe 
clients. In Cele v, United Jaf a neonlawyer ceferdant was cenvictec wnder 


18 U..5. $ 1963 (1964) ef ebetricting the due administratien ef Justice by at- 
teepting te persuade a witness net te tasiify befere a Sederal granc jury. she 
Gefendant claimed that he merely incuced the witreas te claim hia censtitutienal 
privilege. On arpeal, the eircuit court hele that the lawfulness: ef the aet ef 
the witmess did net wipe «ut the criminality ef the deferdart's inducement whieh 
was prempted by a cerrupt netive te pretect himself, the privilege belongs te 
the witnesc whe has 6 right te claim it, but anether may net obstruct the admire 
istration ef justice by wrengfully urging the witness te claim it, 

The same ratierale sheuld apjly te atterueys befere ceurts-rartial. ‘The 
atterney has the right te advise enly these whe are his clieria te invehe the 
privileges ef article 31, ne ether. the Cele case stards as goed lav arc a pen- 
gible warning tc everzealeus advevates whe weuld surrress eviderce. . 

Directly centrary te the abeve views, stand Irferma] Lecisiens Te. “a 


313 
575 ef the ameriean tar Ascectiatien Comittee en lrefeasiensl Fbhies 













h hele that it is net tnethical fer «4 civilian deferse ceunsel] im a military 
jereral cevrt-rartial case te aceeniah a witness fer the presecvtien whe wes 
) Collateral acter 1: the cffenae thei his testimeny, aseught te be elicited by 


| pretecutien against the ceunse]'a client, might tend te ircriminate hic. 





dem Ne. 575 was an amplificatien ef Ne. 49& and held that the actien ap~ 
eved ip the ealier erinien weuld net establish an atierney-client relatiership, 
such actien did ret vielate the spirit ef Canens 12, 22 anc 39 and that 


eh warning was net in the sele prevince «f the law efficer during trial er ir 


- Pe 


Bl. 329 F.2d 437 (Oth Cir.), gartadanied, 377 0.5.954 (1964), Sertra, Herren 
United States, 28 !.2¢ 122 (SebeCal. 1926) 

312. Infermal Seciaien Ne, CadSS, Ana, Infernal Upiniens ef the Gemeittes 
|} Prefegsional Sthics (unpacinated 1966) « 

_ infermal Decivien Ne. 575, ABA, Infermal Cpiniens ef the Cemmittee on 
feesienal “thies (unpagincted 196). 
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the previnee ef trial ceunsel yprier te trial. 

in the epinien ef the aliher ef the presant paper, the infernal decisions 
cited abeve de net reflact Une cerrect ethical prineinis. «hat is werse, they 
hedge, The eriginal cueatien pemtilated in tecisien te. --496 wee whether the 
cefense cetnsel wevld be autheriasd te acvise the witness: fer the presmectitien 
that, if he desired, he cevle refise te teotify against the defense cetinsel's 


Gidjent em the greund that the testixeny may terd te ineriwinate him. The dew 












Cisien did net answer thal questiecn when it helc that ceunse] ecevule tell the 


vitnese that the testineny seught by the presecuiier may tend te incriminate 


Tris isave was raisec again in Leelsien Ne. 575 when the perzen gqvestien- 
/ the Cemmittee asked peint Slank: 





Cees Infermul Cpinien sic 495 mean that the defense atterney 
may iz sitwatiens where preper te de se, warm a preseoutien vit- 
neea that he need ret testify at all in the criminal aetier, er 
Gees it wean that the witness may be preperly warned emiy that 
he need net testify as te these malters which may tenc te ineriz- 
Snate him’ The fermer dees nel seam te be the law. 
In anewer the Cemnitiae replied: 
Opinien 0496 is te the effect enly, that in sitwatlions where 
preper to de se, the defense lawyer may warn a Yitross fer the 
presecutien that his testineny sevcht te be elicited may terd 
te incrizinate hin. 
The auther eubsits: (1) the Commitieas' reply last cited did net answer 
epeeific questiens raised; (2) the Committee is new helding, sub-nilertie, 
it is unethical te warr a presen. tien witsess that he need ret testify at 


12 dm the eriminal actier which is the correct prepesitien «f law as demen-~ 
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strated by the Cele cuse, supra; (2) that the defense esunsel hae no auntherity 
te advise the witcess that testimeny seught te be elicited by the othar side 
say tend te incriminate him beeatse prior te the pretrial imveetirvatior that 
Geuneel can only predict, witheut actually knewing, what the presecitien wilt 
ask the witress and is enly gratuitevaly sree lating whether the hypothetical 


questiens he fermulates may tend te incrixinate the witness; further if the 






















witness relates te the cefense aticrrey what preparatery cveetiens the trial 


ceunsel Eac aghed him arci the deferas counsel ther advises hie ihat the teets- 





wenmy seught te be elicted may tend te inerizinate him, an atlerney-client re~ 
tienahiy is in fact being established; and that at the pretrial investigation 
3 trial itself, if incriminating cuecstiens are asied «ef the witness while en 
stand, the right te refuas te answer Js persenmal te the witness ard the da- 
eeunsel has ne autherity te object te the question; (4) the Cemmittee de- 
sien in question shevic ve narrewly limited te the effect that the defers 

5 bay wart a witness fer the presecutien that the anewers te certain ques- 
dens that the defense lawyer inte:ds te ack him ern crens-examination may be in- 
riminating, if such be the ease; (5) defense counsel's duty te big eliert dess 
et permit him te ehatrict justice by ucvising anethey, rei his cliert, te sup- 
* hie testineny ever, theugh that ether hag a. legal right te de ae; and (6) 
he infermal deeisiens ia quesatien shewd be withdrawn. 





The Court ef lilitary Appeais baa net yet deciced this laste, vudge Lat- 


214 


wor im his dissent in Urited States ¥. Gre. .recegrized the issue and 








enticned that the defense ceuncel in that case wert far beyend the linits ef 
dimeary represertatien by repeated sugyvestions in epen ceurt te witnesses, whem 
he had represented a4 earlier trials fer the same effense, that they wrap ther- 


in the martle ef the article 31 Lod rrivilege apainrt self incririratien. 


OP 





el 


Bie & LeGeCeb ene S71, 25 CoB. 75 (1958) (disgent). 
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Apparently appellate review hud net yet been completed en the witnesses’ trials. 
Judge Latiner neted, with srparernt arj;revali, tmat the iaw effiesr milec that 
the defense counsel ceuld net exercise the privilege fer the witness, Tha de 
Gisier. asqumes that the cefense counssi alse advised the wlinesses ic clain 
their privilege curing a ceuri recess but this actien was nei impreper because 
the defense ceunsel]l had previeusly represertec the witnesses anc an alterney= 
@liert relatienship existed. 
AS te the accused himself, hewever, the cefenge ceunsel may ethically 
va@viee hie to tal: te a defense yayeniatrist anc ther te inveke his right under 
article 31 ef the Cede ard refuse te talk te a severmeont psychiatrist even 


theugh the practical result is that the enly avaliable expert witness at the 
215 












will be tie defense expert. 

Medern trial practice exphasizes rretrial disclemre ef the prebable facts, 

In adlitery practices, the mames and adcreases of cevernment vitresses must be 

lj em the charge sheet anc a cery theree!l giver te the Ne ite 

y ebligatiens are impesed tren the accused as te hia prespective witnesssa; 

or is he required te disclese in advance of trial «| riber he intenda te rely 
man affirmative defense such as alidi er tihiin hereever, the defense 

1 may insist ona private interview if the witness is willirg te grant ene. 

in the light ef the Cede and Mamual previsdens regarding eurality ef 

wees te witnesces, 1t haz been hele that it is beyend the avtnerity ef an a- 

mi ef the United States gevernuent te interpese himself between a witress and 

interviewing counsel by recuiring as a ecenditien fer the granting ef such 





315. See United States v. hemp, 13 U.S.C..k. 9, 32 CHR. 89 (1962). 

336. KOM, 1951, paras, 29,44) and apy. 5. See alse dissent ef Wwinn,C.dJ., 

United States v. inlee, 15 .. .C. sie 296, 35 CoN.K. 228 at 238 (1965)(dissent). 
RT. See diseert ef -winn,C.J., in Unitec Stetes v. Mnlee, supra nete 316, 
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cee 
interviews that a designated third party de present. ner my the geversment 


erder an aecusec er his cevneel ret tc cemmuntcate with witressesa acsains: his 
319 
ever. theugh these witnesses cemplair. that the accused was bethering them; rer 


may a luw offiesr preclude cefense interviews wilh presseutier witresses whe 
320 
have already tcoatified at the trial. AS te a witness whe is a ceferdant in 


® related criwiral case, hewsver, trial eeunsel must ge thre.gh that witreas' 
32) 
Gefense ceuncel befcre cuacticning his, 

















Witnesses are net partios anc shevld net be partisura. They de ret deleng 
te either side ef the centreveray. They may be sumensd by one er the ether 
r beth, but are net retained by ma. 
Information as te the prebibe testimeny ef a witness may be cleaned fren 


. Wumber ef eeurcer, ‘ut the rest cireet and geserally raliabie serree is the 





ps himself, fvery experienced trial lawyer news thet gseunc cress-examina- 
jon rests uper the bedreek of pretrial preperation. While it may be unneces- 
y in seme cases, ard eceremieally er physically impessibie in ethera, effac~ 


ive preyaratien fer trial inesludea the interview ef wis presyective vitnessen, 


deneminated gevernment, Gefense er mupertips ibere is ne ethical ra- 

that ceunsel interviewing a witness inferm that witness which side he 
Bad, 

ts unleas the witness agha. 


Rewever, aliheugh a witness may be ceipelied te submit te intarregatien 


United States v. Fnlee, 15 Us3.Cetei. 256, 35 Salle. 228 (1965). 
339. Lnj tec states Ve Ayeeek, 15 CeO. Call oA 0158, 35 Ged oh o® 1% (apes Os 
ie United States v. Wysong, 9 Veber adh, 26 Celis iie29 (1953): United States 
Del , & DekicUiuellhe +b, 25 Ogle Ii “160 tet 

320. Suited States *. Streng, 16 Loliel lh eied3, 36 Cod K.199{( 1966). 
321. infermal Lecisier Ne. 249, ABA, Opinions ef the Committe: en brefes- 
1 Fthdes ard Grievaness 640 (1957). 
322. SOB Unitec Sta cen Ve Trlee, 15 Le be iv te 256, bo Ee ull ol ate (1965). 

See dissent eo: wvdmhyCede, in Lnited States Ve irlee, L5 U a lies of? Lethe 

G, 35 CoHeR. 228 at 237 (1965) (dissent). 

_ Infernal Opinien Nee SEL, ASA, Infernal Opiniens ef the Cemmittee on 
Pessienal Ethics (unpeginated 1906). 





94 





ors tS =~; « 





' teeter 
- prc se ? * - . _ % “=: = am 
= qant? goter' ® —— - - - a anda 






















oo Geis er — a fe ls 
ewe eel mmm nw ! coat at |) anifehhans 
i a al mm 
“~~ &lee== ae 
—w i es a damesiw OO eee ae 
ALE) gD (Pf CE + Lm ge! ———-§ = «© 
—- - — a ce; 
~<a) eee et et eee eet ie ew te 
elt 66 enews olen Tere eS) ee ee ee ee 
LN I NN SE ED) A, 
See we eke err te ees 
— ee . a 
RRR CREE Le Qesert ent toe 
St rte me 
el tt me ee 
se. ae a= = « » = 
ae SNM me NARI em 
ae = «= 











aa) I ce 


ef counsel in the taking ef a Gerealcion, or in examination at the trial iteelr, 
neither ccunsel ner the ceurt haa the aitherity te compel 2 witness te svindt 
te an out-of-court interview Dy the secused er aither coungel, Instevd witnesses 
may at their personal election rofuse te dise.ss t-eir prespective testineny with 
aryone whether it be a law enfercenent asert, trial er defense counsel er the ae~ 
@used exceyt wher summoned in preper \-- before an effieer or a tribunal exprew~ 
325 


ered by law te recqiire him tc testify. &Rlthovxzk evunsel may advise a witness 


} te his legal rights cencerning irterview by the eryesing attcrney, counsel 






















sheuld net attemyt te influence the eslecticn of the witerssa on the matier either 
in interviewing witnesaes or presrective witnesses, ccinsel must serve 
Jevsly aveid any sugseation cxiculated to indice the witrmess te suppress or 
date from the truth in any degree er te affect his free ard untramaeled econ- 
2S — appearing at the trial. iJIntisidating er influereing a witness may cive 


— 327 
jee te charges under article 13, of the Code. Un the ether hand advising cr 





yeting a preapective witness cencerring the ;recetures ¢f 4 trial, his ex 


a Gemeancr thereat er prodable cress-exanination is net impreper se long as 
326 





@ attempt is made te influence the witress te tell other than the whele truth. 


As a matter of fact it is recexmernded that a prespective witness be teld 





. the counsel ealling hie that if he is ashed whether he hag talked with anyene 
ing his expected testimony pricr to trial, he is te anawer henestly to 


is questien as well as te all other cuesticns. seme witresees, ctherwise 


325. See United States v. ore 15 i, eel ededSG, 38 CoM. He22E,235(1965) y 

M 8768, Deyle,17¢ Geli ek eb15, 640, 5A tee Li Ehi Zone 5 UedsCslledsB40,17C dial ~381(2954). 

326, AC E768, Deyle, supra, rete 325 at G41. 

327. ACh Uy fiee@i, 13 Geek. 296(1953) « 

328. Cf. United otates Ve Sleres, Lom ; a Gel ohh Loum okt o4.7( 3951) s bLOr261, Dersett, 
4, GoheRe 475 (1953). 
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cemplately truthful, have a tendency te deny having gene over their tettimeny 

with anyene prier te trial. It @ay regult fre a mistaler idea that it is wreng 
920 

te diseuts his testimeny with ona of ine attorneys prier te trial, if a eress- 

examining ecunsel belligerantiy inouires as te whet counsel] calling a witnecs 


telé hia te say on the stand, experienced witnesses frequently deflate hig sails 


by replying “Ceunsel tcid me te tall the tm th, the whele truth ard sethdng bot 


the truth." 


take MOBY The Bien er ari duos died 






a. Canen 16:3 


A lewyer sheuld use his best efferis “s restrair and te prevent 
hia clients free deing theese things which the lawyer himself 
eught net te de, particularly with reference te their corduet 
tewards Ceurtea, judicial efficera, jurersa, witresses and suite 
ers. if a cliert persists in such wrengedeing the woah 
shevld terminate their relation. 


be Canem 29: 


The counsel upen the trial ef 4 cause in whieh perjury has beer 
Gemmitted ewe 4t te the proefessicn and te the public te bring 
the matter te the hrewledge ef thre rresecuting avtheri ties. 


@.e Trial Cede 10(d): 


Subject te whatever qualifications may exist by virtue ef the 
confidential privilege that exists between a lawyer and hia 
elient, the lawyer shewld expese without fear befera tne yrer- 
er tribunale perjury and any ether unethical er cishenest 
conduct. 


The case ef the perjured client er witness. that ceea the ethical adve- 





te doi either trial ner defense ceunge] may ever, under any Circuratarces 








ngiy present falee testimeny, cr false ceaumenta or etherwise participate 


a frave wpen the court. This is 2 rule whick is se basic and fundamertal 





SIPPY ter TY AP, BP VRSP n AES EP TERS 


3296 4fperican Law Siadent .ss'r., Lawyers' Freblems ef Conseiene> $7(195%4); 
ri » Legal Bthies S6 (1953). 

"330, Napue Ve Tliineis, 2&6 U650264(1959)3 Aleerta v. Texas, 355 U.3.26(1957); 
wy Ve Helohan, Zk, % ets 103 (193 ae 
















eae Te Te _ . -— 4 oi iS 

- ; 
emer ot | eee me eh ure e « snesepedins’! 
ctr | 
——- es! ——_—~* - Lon we? a i= = | 0 telly Of 
om « att i=errer iwGa? La 4° -, ~ revs . eh. al 





ee eam Tr me Pd ln i a | use 


2 omer bs on coe db «te am Wel 66 ow Oho 


—_- 


- ee Cae es nee ae ee ae 
st pe cakes cere Ut en a yO 
es —) © tees) «© ele ate 
j | os cet oe 1) Ge ei i ee we 











es ti wusel ame ae 
. Swen! hay = rr) * a. 
‘, 












‘seni 








= 
= 
4 


_ 
a 





Nite « « 





to the integrity of eur rilitary cystem ef jJvuatice anc the lemal prefessien that 
331 
4t ean never admit ef any exception, under ary circumatances, 


vecadgienally seme naive and inexperderced person lashing 
agectate training in hia prefeasicn may challenge this 
fundamental rule. it takes enly a mement's corsidcerali 
oy a mattre mind te realize that this is a perversien and 
yrostitution ef anhenerable ;refession. If perjury is a 
permissible tocl for a defense counsel, car we say that 
4t sheuld be denied to the premecutions ...ihe lewyer is 
Simultaneeusly an agent ef his elient and ar officer ef 
the ceurt and he premises te eerdcuet himeslf nei only in 
ageerdarce with the lew, az de ali ether citizens, wt 
uprightly as well, Uprightly ebvieusly weane ethically. 
Properly understeed, the cuties ef a lawyer te the cours 
ean never be in cenflict with his dvuty to his cliert.--* 


But yet the cuestion remains. what cues deferse ccungel ce if the acevsed 

















aineista eon exercising hie right te testify in his ewn bebalf and ther. commits 
warjury? Given if he has ferewarning of his client's intert, ceunnel cannet 
gieally bar him frec taking the stand. vensciantici.s counsel wenld hewever 
} Pemindec his client that perjury is tlleval ard might result im his being 


prosecuted [cr that effense if he is net aquitied ef the present offense 





¢ that an amnnewnoed intertien te cemnit rerjury destreys the atlerner-elient 
f oY ry > ry) 


323 


Counsal’s censtermation at rerjurec tentimem oy his client is urderstand- 


If he faile te reveal the same, even in the criminal cass, he vielates 
34 
is ethioal ebligaticns and his sileree might alse be wiscenstrved as an ap 


of the decaption. However, the ferm «f his reepense te the sitmaticr 
| the critical issue. what he may ret cve is clear — he may net brard the «c- 


dé aliar in eper ceurt and ther and thera request te be relieved frem the 


4n atlerney cannet pursue a ceurse ef cendict that clashes with his 


Sho PEE HEED 8 RPT PG AAG, 


RCS Vis teint 5 ~ on i, ara 
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— 83, inefeonesnel ides ir. vriiimad crlale: 4 View cf vefengs Copy 
1.” § To PEE tiee, G4 Fi @Ne be LOW, 1493, 1456( 1966) 

The ‘Infernal Lecision he.(O9, ABA, infermal Opiniens ef the Vemeittes on 
ienal Ethies (unpaginated yet). 
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29 
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ebligation to represent kis cliert te the beet ef his ability. ihe ethical 


selutien ie te make the Gisclosurea to the law eflicer ir an cuteef=ceurt hearse 


336 
inge 
Se DEFENSE OF QUT eeu To BE Clay 


a. the Cede, art.S5ile) (1): 


The aceuged must be presumed te be innecert unidl his gilt 
is established by legal ard cempetent evidence beyend a rea-. 
genable deubt. 


b. The Manuel (para. 409): 


it is the defense counsel's duty te undertake the deferse ree 
gardless ef his persenal oyinien as te the guilt of the aceuaed. 


@. Canen 5: 


it is the right ef the lawyer te undertake the defense ef a 
pergen accused of erime, regarclesas of his persemal epinien 
as te the guilt ef the «ecised; ctherwise imnecent rersens, 
vietins erly of scapicieus circumstances, might be denied 1 re- 
per defense. FHKaving undertaber such cefferse, the lawyer is 
beund, by all fair end henerable means, te present every ca 
ferse that the law ef the land perzits, te the ene that ne 
persen may be deprived ef life er liberty, but sy cue j recees 
of law. 

















@. Trial Cede 3: 


A lawyer shevld net cecline te undertake the defense ef a per- 
ser accused cf crime, regardless cf his persemal er the cen. 
rity's epinier ag te the guilt ef the eaecised er the unpepular- 
ity ef the acewsed's pesitien, because every persen aceveed of 
a crime hus a right te a fair trial, including peraons whese 
conduct, reputation er alleged vielatiens may be the subject 
of public unpeyularity er clawer, This places a cuiy of serve 





a ieee entail all 


335- United States v. winchester, 12 t Paice ‘we'll SG Gael. £2962) which 
| that the accused was preiudiced as te the sertenee wrere he ;leaded 

bui prier te the findings he teatified fer a oeeaccusec whe had jleacec 
© guilty and assumed the main blarpe in an effert te abselve the co-accuged, 
} Anddvidtal defense eceunsel tier stated in epen ceurt that the accused had 
itted perjury and asked perxiscien te withdraw fren the case. 
 -336. See United States +. sirchester, Bubra, rete 335. 5 {.rinien Re. 
Vy — ef the Committea on Prefessienal “thies and Urievancen 609(1957,; 

_Erstansi ne) nestensibili ty ef the Criminal Lefenge Lawyer: The Three 

tions, o4 fieneL. dev. 1469,1475 (1966). 


9S 





4ce eon the legal prefessicn anc, even theuch a lawyer 1s ret beund 
te aecert ;arlicular empleyment, recuests fer service in criminal 
eases sheuld net lightly declined er refusec merely em the basis 
of the lawyer's persenal cesires, his er puslic epinien cencerring 
the guilt ef the accusec, er his repusmance te the crime er te the 
accused. 


The Gace Lav- 
The prebler ef the guilty client is really ne ethical preblem at all, 
The cuestier befere the American ceourt-wartial is net whether the secused be 
guilty. It in whether he be shewn te be guilty, by legal preef ef an effense 
legally set a" it is the right ef the mest degraced human basing in a civ 
flized state te a real hearing in hia case in a judicial court which can be ¢b- 
tained enly threvgh nenexzt and cexpetert — x 
The fact must 5e remerberec that under eur system ef justice, there is 


a legai presumptien that an accused persen is inmecent until he has beer found 













guilty by the members ef the eovrtemarfial. The enus is upen the geverrmment te 
tablish the guilt ef an acetisec perser beyenc a reasenable daubt. Ne man is 

i te accise hieself and his adveeate must de nething ineensistent with that 

cae 

There ia nething unethical in taking a bad ease, deferding the guilty er 

seeming the advecate fer a cause personally net believed in. it is ethically 

4 a "In a way the practice of lew is like free speech. it cefends what 

e hate as well as what we zest love," | 


ELZAS 





@. The hanual (para. 70g): 


: cod 


237. See Drinker, Legal fthies 143 ne 25 (1953). 

3%. i a 276 ol. oi 863,872( 1959) sParry, Seven Lamps of id- 
ay 33 (1924). 

339. Orkin, Legal %thies LIC (1957). 

340. Curtis, It's leur Law 29 (1954). 

3416 Jd. at 31. 
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The accused has a legal andi meral rignt te enier a plea ef ret 
guilty even if he knews he is guilty. This is ee hacause his 
pisa ef net vuilty aseunts te nething mere than a statement 
that he stancs upen his right te casi unen the presecetion the 
burder ef preving nis alleged guilt. 


dhe Cass Lay- 
Unless the aceusecd unecuivecally admits that he is guilty ef the charges 
ané specifications te which he pleads guilty, defense ceursel sannet permit hir 


te enter such 2 plea cesyite the fact that such eeunsel knews that there is suf- 






















ficient praseeutien evicence te cenvict his client if he pleads net milty anc 


he can obtain the senefit ef an extrexely faverable pretrial agreament. ‘ihe 





, of bilitary Appeals has held a petitiener’s plea ef guilt te have Deen in- 
ypevidently enterec where the uccused claimed be had ne reeellection ef the ebarged 
effense er ef the events surreunding it and that he had signed a pretrial agree~ 

nt that was untrve on the advice ef eeunsel whe believed thal be weuld be re- 
ed te es an aeeused's milty plea will alse bm set aside if it is based 


aL 





, the defense ceinsel's inesrrect ceonceyst ef the lav invelved. 


When the accuned has entered apiea of net guiity 3% is impreyer fer defense 
B44 
| te thereafter concede away his innecence.  Aceerdingly it is prejudi- 


ly erreneeus fer the cefence ceunsel te cencede in bie elesing argmwent thet 
245 
se presecution had successfully preven the accused's guilt. 





sueh cencessisns by ceunsel in effect ameunt te pleading the acmsed guilty 
the elese of the ease on the merits. At the very least S*°% inpreper eendues 
m the part of ccunse] demand interregatien ef the deferdart cereerning bis apres- 





United Statee Ve Hellacay, Mm tAAD sele 373, i. wee Ae 529 (1966); 

I States v. Chaneelor, 16 U.5.C.hed. 297, 36 Coded. 453 (196L). 

3. See United States v. Pernengel, 11 U.%.0.) A935, 2) O..P. 351(1960). 
Bhhe United States v. Nitenell, 16 0.5.5." 4A. 902,36 Cob eb AS5S(ISGG): United 
ates Ve. Smith, & UV...) 046582, 565, 25 Cn) .1.56,89 .2(1958); United States 
Vialker, ) Vesela. BOG SIs 12 Colts. dii,2 115 (1953). 

345. United States v. Hampten, 16 1.5.0.Heae 304, 36 S.N.R. 46 (1966). 
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ment te bis commsel's irial tactics as well as an examadnatier by ibe lew effiecer 

inte the ag understanding ef their meaning and effect as a virtral plea 
bd. 

ef ~~ Geunsel fer the acci.sed carmnet ethically everride bis client's 

Gesire expressed in cren court te plead net gvilty and cevertiy enter in the 

mame of that client anether plea, whatever the label, which weulc shut eff the 


accused's right te plead net milty. 


Wer in a capital ease where article 45 (b) ef the Cede preclydes arcept- 




















anee ¢f a guilty plea may cefense counsel’e tactics effectively inferm the court 
that had there net been a state tery prehibitier, the accuned weuld have judi- 
tially corfessec te the as 

The negetiation ef a pretrial agreement with the cemvering autherity en: 
ef the accused is an avtherized preeecure which may greatly benefit the 
aceused, but defense qmasenl seeded net negetiate euch an agreement prier to 
ensulting with the a oo 

Ceunsel's duty te represent the accucec dees net end with the findings. 
ing fer determination is the questien ef the accused's liberty, preperty, 
Staraing anc in effect hin whele future. lhegetiation ef a faverable pre- 
bl agreemert cees net transfem the trial inte an empty ritual ver dees it 
eve the defense counsel ef his duty te apreal as effectively as pessible te 
he eenscieones ef the court to "beat" the pretrial agreement and ebtain «a mere 


349 
rable gerntence fer his client. ihe eceurt members sheuvld net be made aware 


£ the fact that « pretrial agreement was negetiatec er that such a negetiatien 
350 
i been attenpted. 








346. United States ve Chanceler, 16 Ues.0 bi ede297, 36 Seb eh. 453 (1966). 
347. United States Ve beFarlane, S$ GeS CoMele 96, m3 ptledie 320 (31957). 
348. See ecencurring opinion ef Fergusen, J., in United States v. Heed, 
D USC Moa. 598, 26 Gadolie 338,343 (1958). 
349. United States v. Allen, & U.3.G elke 504, 25 CME. & (1957) 4 See 
ee United States v. Welker, & U.S.C ded. E47, 25 Sebieh. 151,2581958). 

350. See United States v. Lewiz, 16 U.%.C.%.i. 145, 36 C.M.R. 301 (1966). 
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Further, assuming that a preper plea ef guilty has bean entered and ac- 
cepted, defense ceunsel must take care thal he cees net gat carried away with 
his acvecate's cratery and make berderline er ineensistert staterents sahing 
that plea inprevident and requiring that the plea be set aside, thus cepriving 


351 
his client ef whatever cenefits he steed te gain frem the plea, iraal eeur- 


eel alse has an ebligatien in this regard and she.ld net shrug eff berderline 
statements by bis adversary as more ruffing. if it appears that a previdency 











issue might be raised by such statemerts it is his duty as the “eracle ef the 
Maw" at & special ceurt—wartjal te advise the president of the prececures te 
be fellewed er te request the law officer at a general courtenartial te rein« 
quire if the accused is in trmth guilty ef the effenses te which he has plead-~ 
ed guilty anc te ensure that he realizes the admissions inhsrent in hia plea 


the pescible cenflict oetween that ples and the atatexrants later sade in 
352 


a. The Manual (para. 4€ g): 


The defenses ceunsel will piard the interests ef the accused hy 
all henerabdle ard legitimete means knewn te the law. 


db. Ganen §: 


Having undertaken such defense, the lawyer is beund, by 21] fair 
and henerable means, to present every deferae that the law ef 
the land rerwits, te the end that ne persen may be Ceprived ef 
life or liberty, but by due precesa ef lew. 


@. Trial Cede 4 (a): 
Having accepted empleyment in a criminal ease, a lawyer's cuty ia 


te invekhe the basic mJle that the crime muct be preved bayend a 
reasenable deubt by cow; etent evidence ard te raiss all valid defenses. 







351. See United States v. Hinten, & U.G.C.P.AL 39, 23 OelaR. 263 (1957); 
ited States v. Brey, 14 U.S.C ed. 419, 34 CAKel. 199( 1964). 
352. See ACK 5-20943, Creft, 33 C.s.he 856, 861 (1963). 
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The Case Lav. 
an atterney has the ethical duty te present te the court ali ciaims and 
defenses ef his client unless he hnews them te be falae. Althevgh ceunsel may 
acvise his client net te raise a certain defense because the fein de net sure 
pert it, the final dssisien in the matter reste with ineniee™ Aceerdirgly, 
ceunsel is hener beund te raise the issue ef irveluniariness «ef a cerfessi er 
er the defense cf extrapmernt ever theugh in his prefessienal epinien such ac- 
tien would predcuce re wubetantially nefieial result = er might be frive~ 
leus in the canted.” 
Ceunsel must take every acvantace thet the law previces te pretect his 
Client. Reliance on a techrical ceferse sich ag the statue ef lirmitations by 
g@euncal on behalf ef his client jis entirely proper ard astule preparsctien by 


Geunsel may preve highly advartageeua te his client. UCensider the interplay 














between the statute af linitations and a desertion preseertien. The lirite- 


tien fer the filing ef charges ef desertion is three yeara, but it ——- 
2 


ow 


two yeara fer the lesser included effersa of abserce witheut leave. Accerd- 
ingly, the alert atterney, after a2 nel guilty plea ef hig eliert to ea cesertien 
ge, filec after iwe years cf the siatute has already run, will vigereusly 
t+ ths intent reqiired fer Gesertie: and will slant his argument tevard 
acquittal ané alse tevard the lesser inciuded abdseree wither.t leave 
anc ensure that the law 6fficer instrmects relative therete. Thereafter, ir the 
vert that his client is feund gilty ef the lesser included efferse, he may 
meperly raise the twe year staivle ef liwitatiens as te absence withert leave 


357 
ines te bar the entry ef that cenvictien. 


oe 


3536 CH 395074, Oakley, 25 Cb... 624 (1998). 

354. Ibid. 

355 United States v. herre, 9 LedeColieds 601, 26 Coho. Bi (1%55). 

356. Uchd, art. 43 

«B57. United States v. siedemamny, 16 bedeCclieie 365, 36 Telefe 5Z1 (1966); 
nited States v. Ceeper, 16 U.S.0 ele BHO, 37 CN. 10 (1960), 
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weigh carefully the leng range censeuuerces ef all his tactical meves, In the 
Gesertien situation eutiinea abeve, bs must nel get carried away .ith sis rian 
@nc perreit his client te plead guiity; te the lesser inclwiled effers> ef abserae 


withent leave Seeatce a knewledgeahle plea encared after being fuliy advisec ef 


7? 
owe 


the censegueness, can waive the statute ef linitationa. 
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&@ The Manual (para. 72 b): 


4 SYeasenable latituce sheuld be allewed ceunsel in preserting 
their arguments, Jeungel say make a els cemzert en the 
evidence and may draw such infererees frem tha te go ag 
wili suppert his theer; «ef the case. The testineny, cendict, 
metives, anc eviderce ef malice en the part ef shames Pay, 
so far as | A aound by the Chieu, be Gemmertec upen. 1% 
| te Jn ar argupent any xt’ tex of fact s 28 18 

there hag beev ne eviderce. i party uay, hevevar, argue 
ag theugh the tes! Liweny ef his ewn witnesses cerci: sively Soe 
tablished facte related by then. 
The presecutien may net comment upon the failure ef the aecuned 
te take the witness stards hewever, if the accusad has testified 
en the serite with reapec!t te an offense charged, ard if he 
fails in such testimeny te dery er aaplain specific facts ef ar 
ineriminating natere that the evidence of the presecution tends 
te establish with respect te that efferse, sueh failure may be 
cumpentad upen. “hen an accused 1s on trial fer a number ef 
offenses anc has testified te ene er mere ef ther enly, ne cape 
wert oan be made en bis failure te testify as te the ethers. 
Refusal ef a witness te answer a2 prepor cueation may be cemsernt- 
ec Upen. 


b. Canen 22 ard Trial Cede 23 (b): 








It is net candid er fair for the lawyer knewingly in arguarint 
te assert as a fact that which has net beer preved, er in these 
jurisdictions where a side has the epering anc elesing argumerts 
te mislead his epypenent by cenceding er withhelding peaitiens ir 
his epering argument upen which his side then intends te rely. 


@. Trial Cede 20 (c): 


A lawyer sheuld never rlostate the evidence er state as fuet any 











355. United States v. Trexell, 12 UeGsleMere 6, 3 Coe. 6 (19 60). 
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matter net in evidence, ot ethezwise has the right te argue 
in the manner he deems effective , previced his armment is 
mannerly und net inflanmetery. 


The Gage law- 





After beth sides have restac prier te findings, argueents may be made wit 


eeunsel fer the preseci tien making the epening argument and, if ary arguoent ia 


wade en behalf of the defense, the clesing arg mert. while seme Jatiiude mist 
be permitied ceournsei, he ig recuirec te cerfine himself te reazerable cemmant 
or the issues, the sviderce, whatever Tair and reasenable infereness may be dcrawz. 


therefrom and te the arguzenis of eppeaing ceunsel. Subject te these lirita~ 









tlens, t¢eunsgel may with rerfect ;repriety appeal te the ceurt with all the pewer, 





ferce and persvasivenesss whieh his learning,,si11 and experience erable him te 


Geunsel sheuld net cite legal ai.therities er argue the facts ef ether cases 
361 


@uring argument en the findings ex the os Hevever ceungel may refer te 
2 

7 

ne principles «f law applicable te the case. Trial ceunsel may net cenment 










7 ™. exercise by an accused ef his rights under rr 31 (a) and (b) of the 
03 3 


er accused's failure te take the witresn stand rer may trial cemsel 


OSE PE EE ARNG A FE EL PPPOE SEED tg ER Bn YS 


37). BOK, 1951, pera. 72 ge 
360. United States v. Lyon, 15 1.5.0.N.A. 307, 35 Cob ole 279 (1965); United 
utes vs Lee, 4 US Calteis S71, 16 CoH.K. 145 (1954); ACH 9406, Keller, 18 C. 
ok fr pee. Alme see United States v. Beatty, 10 6.5.0.0 .A. 311, 27 Colhe. 
5 (1959 
361. See United States v. Fair, 2 U.S.0.Nede 521, 10 0.) .2.19(1953)3 United 
tates v. Beute, 9 U.S.C. .A. 228, 26 CHR. 8(1958)3 United States v. Jeknaen, 
UsGsCobods 178, 25 Cod... 440 (1958). 
— United States v. Grevitt, 5 U.3.0.BAe249, 17 Cel le249 (1954). 

3. United States v. Skees, 10 U.5.06.0.285, 27 C.d..8.259 (1959); United 
ta t S Ve Hieckran, XG U,5e0 aed. 565, ae UNL, 134 (1959). 
364. Griffen v. Califerrnia, 33 U.S. G9 (1965); United States ve. Skees, 
m, note 363. Cf. HON 65-1445, lair, 36 C.h.h. 750 (1965). 
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ask the ceurt te cenaider the prebable effeet af its findincs on relatiens be- 
365 


tween the miidtary anc civilier cemmunities, 
argument based upen the evicence and reagenable inferences thersfrex is 
net renderad impreper Dy the Tact that if may by severely critienl] or cerumci- 


» pateny ef the uccised or may incicertally atir as er areuce the yrej- 


” 


weiees ef the members ef the ceurt against hin. But it is iwpreper fer seus 




















gel in his argumert te use vituperalive ard denunciatezy larcuare, er ether ar- 
te, er make reference te religieus beliefs, er other ratters, -here such 
language and appeal is calculated enly te unduly exeiia er areuse emotions, pate 
Lenn and prejudice ef the ceurt te the detriment ef the accused. 7 

Accordingly referring to the accused as a "barracks thief ef the verst 
tyr: ? sm er a liar has beer, held net to be impreper when they aecrrately de- 
» the crime cemmitied ard thelr use finds suppert in the tectinery. but 


, Counsel's vilifying an accused and characterizing him as a "liar, rebtien 





rand meral leper" haa beer held te censtitute exetienmal, inflammatery, 
Bee 

jleading, highly ispreper and cafinitely prejudicial argument. 

Calling attertien te the accused's presence in the ceirtreor is no. errer. 


© argument of the trial counsel referring to the leex ef emetien er the face 





; the aceuse<¢ during the eeurse of the trial is objectionable because it inter- 


ts nen evidentiary satiers inte the cage which oapre: preperly bs considered 


365. United States v. Ceek, 1) Us5.C.m.A.99, 26 SNe 323 (1959). ise 
ited States v. beaver, 13 U.> “Cables 147, 32 Cheb 147 (1962). 
36. United jtatea v. Day, 2 U.S.C.MNeA. 416, 9 0.0.46 (1953); United 
tan <e Valesdiite iL Ce’ och. ad5y 4 oF 9 (1952 . 
. 406, weller ? 1 CoHsi. 473 (1954). 
309. tndted States ve Lecter, T Vee Gol eh 26, 21 Gables 252 41956). Sut of. 
Bb 7395, Westergren, 14 o.b.%. 569 (1953). 
370. ) ie 9 252, Veuglan, 13 oe Oe 5293 (2953). 
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371 
by the ceurt members. Cemment by trial ceunsel that be cevld oesi.: mere wite 


“3 


nesses te substantiate ths gevernvent's case alse usually cenetitates urewern 
testicery and is errer but bas been held perzissible when usec as reply adve~ 
caey te ret cefense ceunsel’s argument imputing bad faith te the trial cecum 
372 
gel in charging him with eujgpreseing availadle teatineny. 

It is impreper fer ceunsel te assert te the ceri his persenal belief 
om te the guilt er immnecenca of the accuned, and he sherld net bring ts the 
attention ef the ceurt any intisatien ef the views ef the cenvening avtheri ty 
er these ef the staff judge anvecate. but it is net dmpreper for him te argue 
oe express his epinien that the accused is guilty where he sta‘es, er it is 


pent, that such opinien ie basec selely en the evicerce as distinguished 
373 











free his persernal erinion. 

if argument ef ceurse] is merely illeziesal er absurd but ret subject te 

tier, as being impreper, the appreyriate remedy is expesure anc anawer by 
374, 


epresins ceunsel. 





Neither the Cede mex the anual previde fer argumert ef ceungesl in regard 
6 the sentance. it is hewever entirely preper ard apprepriate fer beth trial 


6 defersa ceunsel te argie en the cuartum ef purnishsent that sheunla be adjudged 
375 
after the intrecvectien ef all avidence relating te the sentence. Indeed, it 


371. United States v. lurt, 9 0.5.C.M.A.735, 27 Cobefl. 3,50 (1958). 
-«-»F372, United Staten v. Andersen, 12 U.5.C..A.223, 30 Cu} oh.223(1962). See 
lee United States v. Tackett, 16 USO eke226, 36 CHR 32 (1966). 

373. ACE 9406, Weller, 18 C.H.i.473( 1954) :hO,1951, paras. 44g, 48. 

BTine United States ve Hurt, 9 Voielelet.735, 27 Col ond, 49 (1958). 

375— Undted Statea v. Gleen, 7 U.S.o.Mei. 242, 22 Col oP. 32 (1956). 
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has been helu prejucicial te the secused if his cafense eeunse)] dees nct present 
3°76 

evicence in extemuation and mitigation ard ariue as to the senterce. 

in gereral, the principles gcverning argumerts cf ecunsel befcre findings 
are ecualiy aviliesble te arguments ir the prege: tencing preeedure. After each 
side bas introduced any appropriate natier that say have bearing cn the serterda, 
trial counsel nas the right to make an cpening argument on the crantyum ef run- 

a 

ighment and, if any is made on Denalf ef the deferse, the closing argument. 


But the arguments ef beth ceunsei ars required to be cenfined te the facts ad- 





@uced during the presentencing yprececi.re, the evicerce in the case ard the rea 



















deductions therefram inscfar as it affeets the serntenee and te the argue 
376 

tents of the erposing coungel and may not co beyond the beunds cf fair argument. 

Ather ean incluce matter net supperted oy the facts or which the court is not 


justified in censidering in determining the sentence, tne fact that the accused 





failed te testify either on the general issue er in extermation or mitigation 
379 
, not be morticned. 


it ia ixpreper fer trial ectunsel te centend that the cenvernirg avtherity 





already consicered clemeney factcre and reduced the accused's punishment 
2S? 


y directing trial by a special ceurtepartial cr te refer to possible amel- 
361. 
derative acticn by tne beard ef cerrectien for silitery recerds. it is alse 


te argue for the maxixum sentence and then suggest that militery cer 


376. See United States v. kimberley, 16 1.S.C.) “i 36 6.h .h.199 (1966) ; 
xs States v. Mellahen, 6 b.5,C.2 4.709, 21 C.P..32 (1956). 

CH 412244, Wileen, 35 Cb. 576, pet sented, 15 U.t.0 Wh eA.683, 350.3... 
965). Centra,t.S. Dep't. ef Army, lamphlet No.27-9,The law Officer para. S& 
Ms an ef aray, Famphlet h¢.27~-173, Military Justice Trial Preeedure 








" ed bed States ve Cleon, 7 Use bete242, 22 Cadel. 321956). 

ACK 9406, Weller, 18 C.b.N.473 (1954). 

320. United States — teher, 11 U.5.0.MeAcdS4, 290.5.4.299(1960); United 
$Y tas Ve Carpenter, 12 U baked Pe LAt&, 29 C he eM, {39&). 

381. United Siates v. Jimpeen, 10 Usi.Cok oh e229, 27 Cob oh 302( 1959). 
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rectional and penal aystems weuleé then previde the accused needed psychiatric 
Gare beeatse such argument can be ecuatec te an invecatlion of the cendamned pree- 


tise cf adjudging a harsh serte:ece i: reliance om Sitigating actien by hisher 
$2 


authority. 
Trdal counsel may net in his presentencing argument purport to apeak for 
383 324 
the convening: autherity: ner refer uc the convening autherity's views; ner 


385 
refer te any ceyarteertal policy directives with regarcé to sentencing matters. 





















Counsel are alse preciudcec fra making reference te ary punieheent or quantum 
of punishment ir. excess ef that which can be lawfully ispesed in the particular 
ge by the present court. : 
it has been held that the admissibility ae eviderce in mitigation and 
benuation ef a deouner* indicating that the vietim ef the alleged effense did 
wot desire the accused to be punished further was within the seurd discretier. 


of the lew officer ard his refusal to adit auch a ceoument did net censtitute 
387 


382. CM 411337, Jones, 34 C.h.1.642(1964) 411402, Itevensor, 340 21.655. 1964), 

303. United States v. lackey, & 6.8.C.h.A.71B, 25 CoRR. 222 (1958), 

3840 United States v. Carperter, 11 U.5.C.™ held, 29 Cebielis 234 (1960). 

z .o 44g(1) of the Narwal provides that the tris] counsei will ret brirg te 

m atiertio:n cf the court ary irtisaticn cf the views ef the cerve ing ane 

ority, er these of the staff judge advecate cr legal efficer, with res;ect 

the guilt or irzecerce cf the accused, ay; reyriate senterce, or coreerning 

@ther matter exelusively within the ciseretion ef the court. 4lse see UOh, 
» 376 

35. United States Ve Tewle, 7 Le eS lt ok 319, 2a Gok eed. 39 (1956). 

366, United States v. Whitacre, LP U.3. Geb ohn Bhds 3 Gok N345( 1961)» 
sited Statea v. Crutcher, 2) U.%.S,! Lehe83, 2D Ce. ob 299 29941960) « As te rehear.. 

rea see United States ¥e ute li & eB evel! shebdsy ze Colt ois 20 £1959) neld~ 
| that the law cfficer's instructions cr a rehearirg aeevlé only state the 

aximun sentence awarded (or apyreved) at the first trial ard shevld ret state 

oe maximum which the hanual's table cf maximun punishmort might list 

* the offense. 

367. United States v. Ault, 15 U.5.0.N.Ae54O, 36 CHR. (1965). 
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Lastly, we face the prebliem cf the 20. striber--the agcused whe vents 
a Punitive discharge as his passpert cut of the sorvice. it is clear that 
while trial ceursel can argues fer a specific sentenne avd type of runitive 


Giecharge, it. is impreper fer deferse comngel tc achrivledge that 2 pusitive 
pie y 


Jes 
Gjecharge is ajrrepriate wher tie aemesed hes aghed te be retaited in service, 
















But what are the defense coursel'’s atuical sbliraticns wher: the ancussc dees net 


Wish te be retained ard ever bakes the witreve stand to exprean his cesires. 
BaF 
A Navy Beard cf Neview ir NGh 5-05 1578, peffrar, haa indicated that the de 








counsel] must net agsist the acecveed in this endeaver oy peadng appreopri- 


wm qvesticns to the accused while he is on the stand cr stbsecquertly argeing 





the Ampesitien of such a discharge. -efense counsel bears the resrersibil- 
te atvempt tc dissuade his cliert frem thia ccurse of acticn and ever if 

@ client persists, course] may net aic hin. ‘the special ethical cece which 
} the adveeata whe acta fer anether has icng diserecitad the “alter egea" 


y which weuld ageribe neo individual respensibility tc caurnael fer the 





is he takes under the g.ise that he is only deirg his client's bidding. 





arr 


, United States v. Mitchell, 16 U.5.C.F.1.302, 36 CoM.16458 (1960). 
» NOM 5-65 1376, Heffman, 4 Seteber 1965 (vepublished). 
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"The bighest reward that can cope te a 
lawyer is the esteem of bis rrefessicna: 
evrethren." 

~chief Justice Mughes, 13 lrecee lines 

ef the Ameriear Law Inatitute,61~2(1936) 

"anc do as adversaries ce ir law, 
“trive rightdly, but eat ard crirk as 

friends." 

~ipakeayeare, The Ganing ef ihe obrey 

(aet 1 °e 2 141e26)) 

















a. The Marval (para. 425): 


In perferzing their duties befcre ceurts-martial, counsel should 
maintain a ceurteous and respectful attitude toward the coppesing 
counsel. fkersenal cclicquies between ccunsel which cavee delay 
er premete unseemly wrangling shevld be carefilly avedded., The 
conduct ef counsel with each other sheuld be characterized by car- 
der ara fairness. 


b. Sanen 17: 


Clients, net lawyers, are the litigants. ‘shatever ray be the i11- 
feeling existing between clients, it sheuld net be allewed te ir- 
fluence counsei in their cenduct and demeaner teward each other 
er toward suitera in the case. All personalities betweer counsel 
shevld ve scrupulously aveiced. in the trial ef a cawse it is 
irdecert to allude to the persenal histery er the perseral peculi- 
jarities and idiesynerasies cf counsel en the c*her side, ier 
seral collequies between ceurnsel which eause delay ard prerete 
uneeetly wrangling must be carefully avcided. 


e. trial Code 14 (b) ard 20 (4): 


A lawyer should avoid dispararing perseral remarrs ¢r acrimony 
toward eppesing ecunsel, and shevid remain whelly uninfluenced 
by ary 11) feeling detweer the respective clients, 

\ lawyer shewld net engare in acrimericus conversations cr ex- 
changes invelving perseralities with eppesing counsel, lwt sheric 
address his ebjecticns, requests and ebservations te the court. 





All prefessiers stresa the impertaree of cordial relatiens ameng their 
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390 
menbers. the continuing furtherance cf tha legal yrefeseien depends, in part, 


upen a fraterral serse ef gecdwili and mitual cenfidence ameng the individuals 
whe practice it. Gecdwill arc svuival cenfiderce are strengthened by adherence 
be ethical standards and by tie cbservaticn ef prefessicnal etiquet .e and ceur- 
LOBy e 

Failure te achere te the cited stardardcs will subject effencing ceunsel 
te possible contenyt cr susyersion preceedings ard prebable criticion from arp 


pellate tribuneis. “veryene aspires te see hia raze er deeds in prirt, but seme- 









hew ene gets the Peeling that it wevld be preferable if the citatien was com 
ndatery. 

wher a trial ceunss] implies that the defense cevrsel has fabrieated the 

mee fer his ¢clifent, that trial eceunsel has toe duty te precise hard evidence 

% mere insinuaticus er veiled refere:ces te the facet that a shrewd defense cour~ 


3321 
el can prompt an aceused te “remesber" facts belatering ar alleged deferse. 












Common ceurtesy ard customs ef the bar require that cetunsel permit his 

y to complete a statemert witheut being pm Sjeilarly it 
i@ a breach of customary ceurtrom: etiquette te interrupt eppesing eeunsel dur- 
hie argumert te the court unless that argument prejudicially excasds the 
ef fair cemmert. she perseral differences betwecr eppesing ceunsel can 
et be allowed te rrecipitate an serinericus verbal exehange betweer thexnelves. 
is has beer appnyemls neted, the reperter oan enly tabe dewr the remaris cf 
Gre persen ata =. hemarks by defense ecunsel, when askec fer a pare cum 
r by hia adversary svck as: "Ne, yeu haves.'t sghewn me any courtesy, why shenld 


ghew yeu any’"are unprefessional and as a practical matter de nething te fur~ 


Par Oyebear, Pa A et pe Bre: Spee TO ARPT SO Ae An aerate 


390. Carey & Deherty, =thiecal Standards ef the Aeeountirg Frefeesion 14711966). 
a United States ¥v. Allen, 11 UsS.Cebede 539, 29 Cole. 355 (1960). 

92. United States v. Gakley, 11 U.3.C ei. 529, 29 CrHel. 345 (1960), See 

p United States v. Bigelew, 1] UsS.CeKeke 527, 29 CMe. 343 (1960). 

393. United States v. Hedges, 14 U.3.C.NeA. 23, 33 CHK. 235 (1963). 
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ther hie client's cause in the eyes ef the aC ~" 
The clas-ie case in this area is found in United tates x. aes there~ 
in the eenduct of beth the trial counsel and the defense cetnsel, ceurled with 
the failure cf the law efficer tc keep counsel within preper limits, derrived 
the accused ef a fair trial. A bitter persenai antagenism hac develepec between 


~~ @ppesing ceunsel and this antagenise lec net erly te sharp perseral exchanges ef 


Geregatery remarks, but alee to the wention of uncharged miscenduet by tho ac 



















a, reference te bis having pleaded guilty te sinilar charges in a civilian 
peurt, anc cisclesure ef bis uneuscessfwl atienpt ta negctiate a pretrial agree- 
de 

Beth counsel were mature nenbers ef the bar whese exrerieree shevld have 
ght thes better. As if this ware net bed eneugh, ceunsel testified under 

th on the stand with the Lieutenant Celenel trial cevnael charging the defence 
qungel with an attempt to smear hin as an individual trial ceunsel and the Air 
eree in gereral. Trial ceunsel then accused the deferse ocunsel ef unethical 
ud isrreper trial cenduct. Ket te be cutdene, the defenss counsel, a retired 
el, repestedly made similer allegaticna eencerring the trial cevrsel. 

In its decisien in the Lavig case, the Court of bdlitary Apreals neted 
hat beth atterneya hed far exceeded the beuncda of prerrinty anc censured thax 
fer their unbridled eutbursts and unjudicieus exehanges which deprived the ceurt- 
Ttiel ef the judicial caliber required by the Cede. The court cenderred as 
wverely as possible the unprefessicnal acrinerieus exehangea ef cetnsel in an 
fert te blacken cach other's royutation befere ceurt members whe had ne «ffi- 
ad interest in their tiradea. 

Hew, while a wag might aay that the meral te cemnsel in this case is that 
jeple whe live in giass heuses sheuld net thre: stenes, the trve peint is that 


O%e bie 
995. 1G Usdel MA. 145, 36 CoMeR, 31 (1966) 
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wnidle a trizl is a baitle, the cembat exvisicned in the silitary arena is that 

between the geverrmert and the accused according to the moles, met a plier six 

brawl] betweer sounsel. 

2. QO-COUESEL AND SURFLICTS 
The _Eulos- 


a. The Manual (para. 46¢): 


2 


Ue or TN ion 





when the defense is in charce of individval counsel, civil er military, 
the duties of defense counsel as aszeciate counsel ara these which 
the incividual ceunsel may cesigznate. 


b. Ganer. 7 anc Trial Cece 6: 


A @lient's preffer ef assistance ef additional ceunsel shewld rei 

de regarded as avidernce of wart of cenfidanece, nt the matter sheuld 
be left te the determinatio:r ef the client. A lawyer shevld decline 
association as colleague if it is ebjectienabis te the original ceur= 
se], tut if the lawyer first retained is relievec, another may come 
inte the case. 

When lawyers jeintly asseciated in a eause cannet agrees as te any xmat- 
ter vital te the intersst ef the elient, the cenflict of cpinia 
gheuld be frankly stated te hig fer his final determinatien. Kis 
decision shevld ba accepted unless the nature of the difference makes 
it impracticaole fer the lawyer whese jucssent haa been evar-ruled 

te ce-epoerate effectively. in this evert it is his duty te aak the 
elient to relieve hin, 

Efferts, direct or indirect, jn any way te encreaech upen the pre 
fessional exmpleyment of ancther lawyer, are unwerthy of theses whe 
gheuld be brethren at the Lar; but, nevertheless, it is the right 

of any lawyer, vitheut fear er faver, te give preper advice te 

thege seoling relief ageinst unfaithful ex neglectful ceunsel, fer 
erally after commuication with the lawyer cf wher the complaint 

ia mace. 







Wher the accused engages individual counsel, that attorney, acting with 
he consent ef the accused, may act as leading ceursel and take full charge ef 
ine Gefenge in the case. However, individual ceunse]'s assumriion ef that peei- 
mand responsibility dees ret affect the ep;einted defenge counsel's ;refes- 
l pesitien by depriving him ef er ciminishing his status, dignity or ra- 
ibjlities as ar officer and atterney. ie dees ret thereby Deccme a sub 


rdijrate, clerk or errand boy cf indivicval cermnel, required te fellew the 
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A536 
latter's bidding ard instructiens with referereea te all matiors. 


if individual cefense ceunsel desires the cantinuec assistarce of apreinted 
military ecungel, he must be prepares te treat him as en agaceciate, an ecral and 
met as an urnderling. in the event it besemes arrparent that the two ceurse!l can- 
net resolve differences cf epinicn with regaré te trial tactics, individual ceur- 
Bel sheuld, consult with the accused and if the latter cencurs, then recvee#t that 
the appeinted defense co.rsel be exersed frem further participation in the case. 
Sheuld this net be come, then neither individual cewnsel ner the aeeveed can later 


be heard te eriticize the appointed defence counsel's actions at trial in secerd- 



















nee with hie own prefessienal judgmert instead cf acepting the views of individc- 
397 
ceunsel, 


Similar obligatiens alse rest en the ay;ointed defense ceunsel. he aheuld 





@eneult with the accused when conflicts ef erpinien with cc-co.nsel affect the 
a's vital interests. cthical considerationa and the preteetien ef hie cli- 
st's interest dictate that the aprcinted daferse counsel's manner and depert- 
at terial net register cisay; reval or criticise ef the individual counsel. 
When an accused pleads net giilty and his individual defence ceunsel pre- 
gents a vigereus defenss and final armment, asseciate defense counsel sherld 
t destrey his ce-ceunsel's efferts and saerifiee the accused ir uncalled fer 
remarks amcunting te a cenfessicn ef milt. Altheugh such cenduct sens 


399 
Fer. therein the Court 






maible, it happened ix Unjtec 
ef Military Appeals held that this cpen cenflict between individval counsel and 


ved defense ccunsel, as te what verdiet the ceurt shevld return, seriously 





9 458, Williams, 27 C.Meh. G70, pet, denied, 10 U.7.C.».A. 682, 


6g A53, Williews, 27 C.d.h.O70, pote Genied, 10 1.5.0.N.A.682, 
ato « 35%, 12 ‘oe ait e 112 (19573). 
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dessened the force ef the rrefferad defense ef aeisacle nemicide ard substartial- 


ly injured the defendant in his right te a fair trial. 
2 {3} iy we: ane ty ¢ eipi ULS mate, ‘ 





ihe_hules~ 
a. The harwal (paras, 44¢(1),48¢)2 


With a view te saving time, laber and expenne Seth the trial 
and cefense ceunsei sheuld jcin in appre;riate stipulations 
as te unimpertart er uncenteated mattera. 


be Canen 25: 


A lawyer gwheuld net ignere hnewn custers er practice of the 
Bar ef a particular Ceurt, even when the law persits, with- 
out giving timely netice to the eppeaing ceunse. As far aa 
pessibie, inpertant agreements, affeeting the rights «f eli- 
ents, shea.lcd be recuced te writing; but it da dishenerable tc 
aveic perfermance ef an agreemert fairly made becauee it is 
net reduced te writing, as required by rules ef Court. 


e. Trial Cede 14(a): 


& lawyer sheuld adhere atrictly te al] express premises te 
and agreements with epresging ceunsel, whether eral or in 
writing, and shewld adhere in geed faith te all agreements, 
implied by the cirewegturee er by lecal custer. 


Ceunsel's werd is his bend, The rartios te a ceurtemaitial may make a 
400 
er eral stipulation as te fact or axpected testiseny. An accused, 










t@ fails te object after havirg beer afferced the eppertunity te de se, is 
une oy stipulations entered inte by his cansel if the stipwatier is aecept-— 
i by the law officer ( er preaidert of the srecial court-martial) acting with 


401 
his disereticn. 





As @ practical matter, etipulaticne may be defensive tacticai instmrerts 
ne little izpertarcea. They may be used by counsel te aveid the danger o. an 


sess FGPG, COLE Net TAL AE LL A LE LOE IEEE! LEAD SELLS PEO OS NS RE AL BR 


400. OM, 1953, FaAPae LéA be 
«M1, United Erates v. Cambridge, 3 U.5.0..4. 377, 12 ChE. 133 (1953); 
M Sa58-01844, Field, 27 C.¥.t. 863 (1958). 
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£G2 
acverse ,a};chelegieal effect predveed by a parade of prosecution witnesses. 


vemngel must be cautious hevever that he dees ret stipulate away the ontire case 


(is % 
Cid > 


er stimulate te metiers which azpeach his cliert's swern testineny. This is 
@ precarious respensibility arc the jucgeent required by ceunsel invelves a keen 


and accurate aralysis ef the situaticr, 


—" 


Onee a atipulatien of fact has beer e?ferad ard aecepted in court, eee 
gel are beund by it vuniees ii is withdraw: er stricher fren the reeerd. Cense- 
quently counsel may ret later during final argument witheut ether eviderce in 


£D4 
the recerd, argue facts ircensistert with that atipulaticen of fact. 













The werding ef stipulaticns ef fact in guilty plea cases must be carefuliy 
ned with a sature anc exrerienced eye. if the facts satiyvlated cenflict 
faith the plea, thet plea will be set aside aes being imprevidert. Hewever, in 
wder to rencer that plea ef guilty imprevidert, it is net sufficient te find 
sulated facts de rot establieh the giilt of the accused. They suct cen 
‘ict with bis plea, negative bis guilt, ard shew his judicial ce:fesaier ies in 
yensistent with what the parties tse the trial have freely agreed are the facta 


405 
enmetituting the scecurrerces giving rise te the charge. 


Be Quataed eli GEE OrPosiiy tak iz 


@- The harueal (para. 44h): 


The trial ceunsel's cealings with the defense shevlc be threugh 
any eccunsel the accused may have. Thus, if he desires te krew 
hew the accused intends te plead er whether an enlisted aen.aed 
desires enlisted members or the court, be will ant the reguiarly 


402. Urdted States v. Colbert, 2 U.3.C. ed. 3, 6 CPR. 3 (1952). 

403. NOM S-58=01854, Field, 27 0.M.R. 863 (1958). Seo MCh, 1951, rara.154b(1). 
404. United Statea v. Gerlach, 16 U.5.0.M.A. 363, 37 CaN.7. 3 (1966). Come 

wre hewever, stipulatiens ef expected teatineny. Such stipulations de net admit 
he truth of the indicated testimery. See CM, 1951, para. 154b(2). 

405, United States v. walter, 16 U.S.C.heA. 20, 36 God oi. 186 (1966). 
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appelnted cefense counsei or ciher ceunsel, if any, ef the accumed, 
b, Canon % and Trial Cede 16: 


\ lawyer should net in any way cemmunicate upen the eubject ef 
certreversy with a party rey resented by eats ae legs 
sheuld he undertake to negetiate or compromise the matter with 
him, but sheule deal only with his ceovnmeel. te sheulé aveic 
everythin: thet might terd te nialosd a party net represented 
by ceunsel, and he should nei undertake te advise hin. 


dne_Case Law~ 


Onee the accused has defense ceunsel aasigred te cr retained wy hin, the 





















trial cevunsel, his represertativee, criminal i:vestigaticn persenrel er any eth- 

p persen asseciatec with the case muat go threugh thet defense — befcre 
exching the aan in the recer.t cuse cf 41095, Leste, hati 

1 Aray Beard ef Jeview aralegized paragraph 44h of the harval te Canen 9 but 

held that the upreinimert of ceferse ceunsel ic represert ar aceused az te one 

dees ret invalidate statements taken frem that uccused witheut the knewl- 

e ef his ceunsel by crininel investigators relative \e an ertirely different 
net yet the subject ef eriminal charges. 

Paragraph 44h of the hanual is ebvieusly based on Sanen 9. an sir Ferce 


£08 
ef heview in the feale case consicered the application of Canen 9 te the 





diitary ard as persuasive autherity fer ite helding that it waa unethical fer 
trial counsel te questien, the acci.aed in the absence of deferse ceunsel, 


he Bearc cited an infermal decisien ef the American Har Asseciation’s Committea 





| Prefessiernal Ethies ard a Texas State bar interpretation ef a similar canen 
— = 403428, Mason, 29 S.b.k. 599 (1960); Qi 399759, Grant, 26 C.K. 
° 35 CM. 51) (1964), ze ried, 1§ CS.CMA. 409, 35 vs. 362(1965) 


dng OM 403426 basen and Ch 399759 Grart, supra, nete 406, 
"Be ACH S-17411, Seale, 27 C.K. 951 (1958). 
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409 
which beld te the same effect, Altheugh the Seard found pre prejudice te the 


accused in the S@ale case because the evidence ef the aceused's gullt wae se 
eervineing that it preclided any reamenable jeesibility ef prejudice, the Teard 
iseved a stern caveat that it weuld reverse any cenvictien without heelteancy in 


the event of a shewing of a deliberate disregard ef the Carena ef Pthies which 






reasenably could have affected the deliberations ef the cert. Trial counsel 


whe hag eara ~ let him hear. 






409. deat 954. the Kourd cited: {1} Infermal lecisien he. 249, (errenecuely 
ited in the epinien as Ne. 241), aba, ‘eo of the Cemmittee on lrefersional 
fea and Grievances, app. A. 640 (2957) stating that where three yersens are 
sevesd of related thefts, the preseciter say net, in the preceecings against 

9 ef them, interview ancther ef ther reprosented by ceinsel in the abseree ef 
» latt ‘s wyer; and (2) Opiniens 137 ard 144, Mules and Ganens ef ?thiea, 
mate iter ef Texas, 1956, te the effect that 1i is unethical fer a District 
Ktierney te deal cirectly with a deferdurnt ir a crisinal ease. 
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“If geed wen were only better 
weuld the wicked be ge bad!” 
ecebn Chacuick, 3 Timely Guesticr, Stange 1. 


"This abeve all: te thine evn self be true, 
snc it must follew, ag the rdght the day, 
1hO% Canst ret the: be frlae te ary man.” 

-jbakeereare, Dariet. 


Ae ea. Oe LAkys. ' , phe te i a_i bi 4,5 PREPH 





a. Canen 32 and Trial Cede 27: 


be client, hevever pewerfol, ner ary -suse, hewever important, 

is entitiec te receive nor shevid any lawyer rerder ary service 
er advice inveiving cdisieyaliy te the law whese ririster he is, 
em Gisrespect cf tne Jucicial effice, which he is beund te up- 
held, er cerruptien ef any persen er perscrs exercising a pudlie 
office er private trust, er deception cr betrayal ef the reblic. 
Wher rendering any such inpre.er service er advica, the lawyer 
imvites arc merits ster: and just caondemnaticn. Correspondingly, 
he edvanees the hener ef his prefessiern and the bert irterente 

of his client wher he rerdera services or fives advices tending te 
impreas uten the client arc his undertaling exact cemplianee witi. 
the strictest principles cf serail law. He must aise ebsarve and 
advise his elient te observe the stati law, thergh istil a stat- 
ute shall have been censtried arc inter pretes by cermpetert ad 
judieaticn, he is free and is entitied te advise as to ite valid- 
ity ard as te what he cenecierntiously believes to te jis just 
meaning and extent. Unt abeve all a lawyer will finc his highest 
henex in a deserved reputation Per fidelity te private treat and 
te public duty, as ar. henest man amd as a patrieife arc leyal 
citisen. 


be Camens 15, 2) and 31 ard Trial Cede 10 (b): 


The lawyer must ebey his exw censedence arc net thet of bis client. 
He shevld strive at all times te upheld the hener ard te mintain 
the dignity ef the prefeasict. and te Impreve rot enly the law but 
the administration ef justice, 

The respensibility fcr advising as te queaticnable transacticns, 
and fer urving quecticnable deferses is the lawyer's respensibil- 
ity. he oarnmet eseape it by urging 2@ a: exeuse that he is erly 
feollewing his clieri's inatructieons. 


The ethical climate of the legai prefessien ia maintained by twe ferees, 
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ihe firat is the effect ef the individual atierney's cenzeiercea wren his prefes- 
Siemal cencuct. “he secend is the apylication, er threat ef apy lication, ef le- 
415 
gal sanctiens against an erring atterrey in disciplinary preceedinges, 
fhe Canens 23d Trial vede rerresent the negative arpresch saying: Then 


Shall net. ihey cought te be there Gut the individual must heey stirrinc his ewn 


gence ef conscience te remind himself that the cedes ef leral athies rerresent, 






















fer the sest part, the least, net the highest stardard te which ene shenld ase 
| —- 

Wo lawyer is required te ge against the dictates ef his ewn censcience 
im the exerciss ef his acvecacy. The adveeate cannet, were than any ether man, 
keop his personal conscience arc his prefenaicnal censcience in separate vest 
kote. Inceed, every acveeate is, in seme measure, alec the keeper ef his cli- 
t's aa 
The incidents ef trial are the counsel's reeponsibility. He may neither 
el ner ceunterearce inpreprieties curing the triel ner sheuld he permit his 
lient te exgage in such activities. Ner my ceunsel shift toe burdens of his 
i: censtience cnte the sheuldere of the law efficer. Certainly, matter which 
is clearly inadrissible will be stricken by the law officer upen the ebjectien 





 eppesing coungel, anc the ceurt-mexbers will be instructed ta disregard it. 





t ean they? himan nature dees net change merely because ene dena the garb 





a ceurtemember. The human sind is net a slate frem which ideas and theughts 
i thereen can be wiped eut at the will and instroctier ef ancther,. As 


practioal matter, cevrt- members can net erase fram their minds the damning 





, of answers te cuestiens that shevld ret have been ashed ex evicence that 


te i CR a mm ra a 


RF ony 39 a 132, ae Cech rs 
Pike, Beyend the Law 16 (1963). 
Aa. Orkin, Legal Ethies 262 - 265 (1957). 
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413 
gheuld net have been shewn. 


te say that it is ur te the law officer Le cecide is 2 mere subterfuge 
te aveid sensideration cf the basic ethical question whether sieh irfermatien 

| @heuld have beer elicited in the first place. veunsel shevld ret attenpt te 
effer eviderce vefere a court—suriial which he kneva to m inadrissible althengh 
an offer, in geed faith, ef evidence ef deubif..l ceepetency will ret constitetle 


414 
@ deliberate flouting ef the Canens ard the miles «f evidence. 











In the last analysis persemal bener ard self-truth must direct the adve- 





@ate te nis avewed yoals of right cenduct ard Justice ard he sheuld ret pereit 
the instructiens ef his client er ths desire te gain a victery te ahirt bie ae 

te must se conduct himself ge as ret te lese his ewn self reenect. 

Within this framewerk cf perfeet intentions and tuperfect men an advesates 
mduct shevuld be guided by the werds ef a ferwar Seliciter General eof tire Undi- 
i States: 


In avueh a prefeasien as the law there iv pe reen 
fer fellewship with the cishenest, the urfalthful, tie 
untrustwerthy, er the tmpatrietic, and ne reeful plac 
fer theee whe are igrerant cr inadequately prepared. 
It is eur duty te the public, te the geverrment, ard te 
eur prefeseion te ruard jealeusly prefessional standarés 415 
and idevls, and te sec that they are be;t high and clear. 


413, United States v. Granty 20 U.5.C.b ek» 565, 26 Colbet. 151(1959). 
ike United States v. Jékneen, 3 0.5.0.) 6A. 447, 13 Gobsle 3 (1953). 
415. adérass by Williaw fb. Friersen, 5). scesier, Cenfererce om legal 

en 1922, Jive & ABA. 156 (19223. 
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"The teaptatiems which beset 2 yeurg 
man in the euteet of his prefessti onal 
ife,s.eare vary great, 

-Sharnaweec, “ssay er irefessic¢nal 

Ethics 168-69 (5th ed, 1907). 

"leungsel must beceme leas vicieusly 
cernterions, mere shiliful, mera in. 
tert on subate:ce than en szirmiahbing 
fer a better peaitionn,.” 

~| wigmere, Evidence 262(3d #f.2940). 
“where the conduct of any atterrey is 
such that all righteminded peerle 
wereld cencitde that it is net hener- 
adie, it musi. necessarily be tnpre- 
fessicral,” 


Justice Farmer, banca. sx red 


ve, Fe 


2 Heker 
311 111,66,82, ve, “ct ‘ 554,559( 1924) » 





DISCIPLINARY PoUrD 



















Under article 4m et the Sede, a currt-martial may pumish fer centenrt any 
hwhe uses any benacing werts, sigrs er gestures in its presence er whe dis- 
} ite preceedings by any rict er diserder, Such mniahment may net exceed 
ent for thirty days er a fine ef (100, er beth. This article has cee 


416 
preted tc excempass centexy.tucus conduct by an atterneay. 





Wher the cenduct ef a perser. befere a courtemartial ccnstitutes a contem; t 
im the mearing ef article 46, the ragular preceedings ef the cari are sus 
aand th persen directed te shew cauce why he shevld ret be held ip cen 








He is given an eypertunity te explain his cenduct, and the law efficer 
. pules as to whether the persen sheulé be held in contempt, subject te ob. 





on of any member of the ceurt-gartial, he prececure here is the same as 





oe 


AG. See United States v. Deingelia, 3 1.5.0slen. 298, 12 Gab leh% (1953)3 
Ch , 1951, pare. 10. 


124 


that on a getier fer a finding of ret guilty. after there base beer a trelime 
imary datertinatier. that tre perser be held ir. comtemy 1, tie court-martial ther 
eleses ard by Sweetiirce vete, om secret written ballet, determines whether the 
pergen shevld be held in centempt, ard in tue event ef convictien, ar arrrepri- 
ate punishment. In erder te be effective, a punishment fer cemterpt requires 
the aprreval ef the convening autherity whe cesigrates the place ¢? cerfinsment, 


47 
if any has beer adjudged. 















the Ceurt ef P4litary Appeals deecribed 


an individual defenss counsel's language as prevecative and highly inevlting. 





1t cereluded that 4t ceuid net ignere ceursel's certempt.eus tirades ard pointed 
. that bia obstructive ard abusive actiernn Tleuted the antherity ef the law 

amide OR a meckary ef the requirement ef Cecereta cehavier and impeded the 
: mditieua, erderly ami dispaseicrate conduct ef the trial. The Ceurt went en 
t@ atete that in iretarces cf sush Clacrantly cemtemptueus candict, law cilicers 
net hesitate te employ the contempt previsiens «7 the Gede after ceunsel 


has been warned concerning hie actienu. 








Under parugraph 42 ef the Marval, actien may be taker By a convering a. ther 
ty to reeesmerd suspexsicr Crem practice befere courte-nartial ef ary ceunsel 
sting befere a court-martial whe is guilty ef prefessioral er perseral siecen~ 

t ef such 4 sericvs nature as te shew that he ig lacking in eompstaree, inieg- 
ty, er ethical er moral character. cuspensien will enly be effected by the 

ave Advecate General ef the arsed ferce cencerned after a hearing before « 


eeettery> 


47. KOM, 1951, rara. lis. 
AIB. 3 ULE CMA. 298, 12 Che. 54 (1953). 
419, The Deingelis case was coumerced pricer te the effective dite ef the Cede. 
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beard of certifiec atterreys at the sereral ceurt-uariial level. “usrension 
by the Cudge advecate ceneral ef one armec foren coer net a tematically resilt 
in euspensien frem practice befere the ceuris-inmriial cenvered in arcther serve 


421 And 
ive, hewever such suspensien may be greunde fur suspengier by cther servicua, 
































Such sugpensicr in separate and distiret frees ary walter invel ving cemtenpi under 


rticle 48 ef the Sede and fren withdrawal ef cert‘ ficataen jursuart be articles 
425 
26 and 27 ef the Cede, 
424, 
Kiseenduet warranting mapensior includes: 


a. Cesenstrated incompetence while acting as esirsel during 
pretrial, trial er pest trial stages cf a cevrt-martial; 

b preventing or ebstrieting Justice, ineludine the deliber- 
ate use of friveleus er unmwarrartec dilatery tactics; 

@ fabricating papers er ether evide:ce; 

d, tampering with a witness: 

® abusive conduct teward the members ef the court, the law 
officer ex other ceunsel: 

f. conviction of a feleny cr any efferse invelving seral 
turmi tude or a centorri cenviction under articie 42 
6f the Cede; 

Ge an atterpt by ere whe ia a2 security risk te act as eeun- 
sel in a ease invelving a seeurity matter; 

he disbarzrent er suspengie: Crem practice by a Federal, 
State er fereign court; 

i. si.spensie: fres practice as eeunse] befere ceurtae 
martéal by The Judge Aidveocate General of ervether armed 
ferce, General Ceurcsel «ef the Treasury Department er 
by the United States Ceurt ef kilitary Appeals; 

j. flagrant er continvec vielations ef any specific rules 
ef cencuct preseribed fcr counsel in perurraphs 42,44, 
46 and 48 ef the banual er the Sarmu ef Frefeasional 
Ethics adeyted by the tmericar Dar agsseciaticn, er of 
the Cede ef Trial Cenduct adepied by tne American 
Cellege ef Trial Lawyers. 


Aetioen to suspend sheulé ret be initiated selely because ef persenal prej~ 





ee er hestiliiy toward counsel, decavse he has preserted an aggressive, zealous 






‘nevel defense, er whe: his apparent wiseenduct as ect.nsel stems welely frem 














420. UeSedeptt.of havy, JAG Nawal $ 0135e(3),(4)(1961); fbereafter cited 
JAG Ig ; Army Reg. §..27—11, pera.3e,d( Marchi965) hereafter cited as Ar anne 4) 
A421. ¥OH,1951, para.4i. “eo Neild, derval of Ceurta-artial Practice and 

£22. JAG karmal & 01359(9); An Ne.27-l1, pera.2. 
A23- JAG Manual 9 013$a,0e(5);AR Ne. 27~11, pera 5. 
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425 
inexperience er lack ef instruction in the perfermance ef legal duties. ter 


gheuld suspensien acticn be initiated unless other available remedial measures, 
including punitive ection have failed te induce preper behavier or are inaprre~ 
priate. 
All ceunsel, military er civilian, appearing befere a ceurtemartial are 
gubject te suspensien rreceedings fer miscenduct except that, in centrast te 
the Navy's pesition, the Amy's ;receedings are net applicable te nen-certified 
el appearing befere a special ceurt-mariial unless the accused has select- 
ed er previded him as counsel under article 38 (b) ef the or 


The Judge Advecate General ef the service cencerned may, upen petitien 






of a persen whe has been suspended, and upen the shewing ef geed cause, modify 
428 
ir reveke any prier erder ef suspensicn. 


Rr a ee 


425. JAG Manual §8 0135 b. 

426. JAG Marmal 8 0135 ec (1); AR Ne. 27-11, para.3. 

427. Compare JAG Paval § ©0135 a with AR Ne. 27-11, para. 1. 
428. JAG Kanual $ 0135 c¢ (4); AR Ne. 27-11, pura. 4. 
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HAPTER V1. 





39 left when pbener ie losti" 
~Publilius Syrisel axix 265. 


The Canens of Prefessiensl Lthies are ifthe the Healy Dible ~ ~everyene 
_kmews ef them, thinks he knews what they say out never has really read and stud- 
dec then. 


Our cmrt-martial system under the Uniferm Cede ef kilitary dustice is 
















bettemed en the adversary systes. ‘The primary purpess ef that system is te pre- 
liberty and cencemittantiy te find and act ipen the truth as nearly as that 
bay be pessible within the context ef the adversary system. daecerdingly, the 
rrment alwaya wine its cases wher justice is dene - ever theugh the result 
may be acquittal. 

! hilitary adiveeates practicirg vefere ceurts-martiel eecupy a vndque pesi- 
. shen. They are the heart ef ar adversary system ingide a military werld dealing 
ith human beings in a rapidly ehanging enviremment. Theirs is the privilege 

f eentest in an arena circumscribed by ethical respensibilities whieh have the 
ef law as prescribed by the karual fer Courts-lartial and departmental 
egulatiens. 

Vielatiens ef prefessienal ethics by trial ceunsel which demenstrate ar 
fen te deliberately Mleut the Canens er ceuld have reasenably affected the 
@liberaticns of the court mexbers on either the findirgs er sentence may be held 





be prejudicial te the accused and result in a reversal ef his cenviection unless 
here is ether clear and cenvineing evidence ¢f his guilt. 

hereever, a word te the wisel Seth trial eeunsel and defense ceursel whe 
felate the Canens, the barual adaptaiien thereef er the Trial Cede subject then 
te the prebability ef censure frea the law efficer and appeliate tribunals 


d the pessibility ef conterpt and er suspencien preeeedings. 
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but enly a knewlecgeable veiurtary accertunce of and adherence ta the 
ruler ef the centest by the hilitary Officer Lawyer, rather than fear ef sane 
tien, wil] preduce a military bar truly in heeping with the high traditiens «ef 
mar henérable cual prefessions. 
the pany ethical respensibilities which flew frem the rele ef lawyer as 
an acvecate in the military adversary systom are svecinelly embecied in the pre- 
| wamble te the Trial Cede ard the Canerns:; 
Te bis client, the advecate ewes undivided allegiarce, the utmest aprii- 


eation ef his learning, skill and ircustry ané the empleyment ef a1] aprrepriate 












legal means within the law and the spirit ef the Canens; 

Te @yesing ceunsel, the acvecate ewes the duty ef cerrtesy, carder in 
the pursuit ef truth, eceperation tn all respects net ireensistent with his cli- 
nt's interests and gerupuleus ebservarce ef all uutual understandings; 
| Te the ceurt, the advecate oven recpsct, diligence, carder and the maine 
wee of Gignity but ne ebligation te predece evidence against his client; 

And te his service and ceurtry, the military advocate ewes the maintenance 
ef prefessiensl dignity, Dearing, allegiance ard indepencenee as a bilitery Of- 
The otiical respensibilities te whieh acveeater must achere complement 





ather than cenflict with each ether. They cansist ef a cempesite ef principles 
ana rules salted with decisieneal interpretatiens, admecritiens and suggestiens 
ll aimed at achieving the best perfermance out of the best lawyerr the ziii- 

ry can ebtain. 
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GOMPARISON OF THE CANONS WITH THE MANUAL 
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